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Preface

In recent years, the Court of Justice of the European Union {CJEU) has had to
deal with more and more cases concerning direct taxation. This growing amount
of case law is driven by the increased willingness of national courts to approach
the CJEU through preliminary rulings as well as by the fact that the European
Commission seems to be more and more willing to initiate infringement proce-
dures against EU Member States. As all these cases are of great interest for aca-
demics as well as practitioners, they need to be analyzed carefully.

The conference, “Recent and Pending Cases at the CJEU on Direct Taxation” was
held in Vienna on 19 to 21 November 2015. A large number of experts on Euro- |
pean and international tax law accepted our invitation to attend the conference
and took part in the discussions. At the conference, cases in the field of direct tax-
ation now pending before or recently decided by the CJEU were presented by ex-
perts from the respective countries. These national reporters provided insights
into the national as well as the European background of the cases. Their presenta-
tions were the basis for further lively discussions among the international partici-
pants. Possible consequences of the pending cases, future CJEU decisions and fu-
ture trends in the CJEU’s case law were discussed and analyzed in detail. The re-
suits of the conference are published in this book.

The conference would not have been possible without the City of Vienna to
whom we would like to express our thanks. In addition, we would like to warmly
thank the authors who contributed to the conference by presenting cases from
their countries and actively participating in the discussions. Furthermore, these
individuals supported the entire project and the publication of this book by com-
mitting themselves to a strict time schedule. We are also grateful to the Linde
publishing house for its cooperation and the quick realization of the book’s pub-
lication. Linde has generously agreed to include this book in its catalogue.

Our particular thanks go to Renée Pestuka for the smooth organization of the
conference, to Eleanor Campbell, who edited and polished the texts of the au-
thors, and to Matthias Mayer, who supported us in deciding on the structure of
the conference and in the preparation and publication of this book.

Michael Lang Pasquale Pistone
Alexander Rust Josef Schuch
Claus Staringer Alfred Storck
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Portugal: Recent and Pending Cases

Ana Paula Dourado

Brisal - Auto Estradas do Litoral $.A., KBC Finance Ireland v Fazenda
Pblica, Case C-18/15

A. Facts

B. Questions Referred

C. Brisal as a follow-up to C-105/08 Commission vs Portugal

Case C-343/13 Modelo Continente Hipermercados SA v Autoridade
para as Condigdes do Trabalho — Centro Local do Lis (ACT)

A. Facts

B. Questions referred to the CJEU

C. Reasoning

D. The CJEU decision

C-464/14 Secil
A. Free movement of capital and third countries
B. Facts
C. Detailed and precise questions referred (as recommended by the CJEU
to domestic courts)
D. The Role of the Association Agreements
1. Direct effect of Freedom of Establishment and Free Movement of
Capital in the EC Association Agreement with Tunisia (30 March
1998)
9. Direct Effect of Freedom of Establishment and Free Movement
of Capital in the Euro Med Association Agreement with Lebanon
(30 May 2006)
E. Overlapping between the freedom of establishment and free
movement of capital
The Standstill Clause (Article 64 [1])
. Justifications

R
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Portugal

. Brisal - Auto Estradas do Litoral S.A., KBC Finance
Ireland v Fazenda Puablica, Case C-18/15

A. Facts

At Fhe time whf:n .the facts occurred in Brisal, interest payments received by non- :
resident financial institutions were submitted to a final withholding tax of 20 % or
lower under a double taxation convention, on gross income, with no possibility of

deducting bgsiness expenses directly related to the financial activity carried out. In
contrast, resident financial institutions were submitted to a corporate income tax

rate of 25 %, on net income: the interest received by resident financial institutions -
is incorporated in the total taxable income, with deduction of any expenses related "

to the activity pursued when determining the profit for the purposes of corpora-
tion tax, so that the basic rate of 25 % was applied to the net interest income.

Although the following aspects have not been mentioned in the referral, it is |

worth adding, that Portuguese banks also benefit from no withholding tax on
payments of interest to a permanent establishment of a Portuguese bank estab-
h'shed outside Portugal; that interest on loans granted to resident credit institu-
tions .by non-resident financial institutions is exempt from tax, provided that
such interest is not attributable to a Portuguese permanent establishment of the
non-resident financial institution; and that interest on time bank deposits made
by non-resident credit institutions is exempt from tax.

B. Questions Referred

The' Portuguese Supreme Administrative Court {2* Chamber), referred the fol-
lowing questions to the CJEU:

Does Articlle 56 TFEU preclude national tax legislation under which financial institu-
tions not rgs1dent in Portuguese territory are subject to tax on interest income received
in tha-t territory, withheld at source at the definitive rate of 20 % {or at a lower rate if
there.: s an agreement to avoid double taxation), a tax applied to gross income with no
ppss1bt!1ty of deducting business expenses directly related to the financial activity car-
‘ned out, whereas the interest received by resident financial institutions is incorporated
in the total taxable income, with deduction of any expenses related to the activity pur-
sued when determining the profit for the purposes of corporation tax, 50 that the basic
rate of 25 % is applied to the net interest income?” ’

2, Doafs the same hold good even if the tax base of resident financial institutions, after
deduction of the financing costs related to the interest income, or of expenses éi;ecﬂ
related, economically, to such income, is or may be subject to a higher tax than is de)—,
ducted at source from the gross income of non-resident institutions?”

3. "For this purpose, can the financing costs associated with the 1

expenses dire‘ctly related, economically, to the interest income recﬁgzdgrgg t;f‘;‘zrdtge
ti:le data provided by the EURIBOR (‘Euro Interbank Offered Rate’) and’by the LIBOK
(‘London Interbank Offered Rate’) — which represent the average interest rates
charged on interbank financing used by banks to carry out their activity?”
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In short, the issues are whether the regime is incompatible with the free move-
ment of capital (current Article 63 TEEU); whether the same holds true where net
taxation applicable in the concrete case is more burdensome; and whether the fi-
nancing costs associated with the loans granted can be proved by the data pro-
vided by the EURIBOR (Euro Interbank Offered Rate) and by the LIBOR (Lon-
don Interbank Offered Rate) - since these correspond to the average interest rates
charged on interbank financing.

Meanwhile, there have been developments in the Portuguese tax regime. The cur-
rent statutory Corporate Income Tax rate is 21 % and the withholding tax rate is
25 %, widening the gap between the applicable tax rates; non-resident corporate
taxpayers can now elect to be handled as Portuguese residents and the withheld
tax can be reimbursed. The cash-flow disadvantage in the application of a with-
holding tax is clear and typically not applied in internal situations where Portu-
guese banks are concerned.

C. Brisal as a follow-up to C-105/08 Commission vs Portugal

Brisal is a follow-up to the CJEU case Commission vs Portugal', where the Court
did not rule on the material question on the grounds of lack of data presented by
the European Commission to assess the issues (reason for third question referred
to allow domestic court to make a similar assessment).

According to the decision:

» it is incumbent upon the Commission to prove the allegation that an obligation has

ot been fulfilled. It is the Comumission’s responsibility o place before the Court the in-

formation required to enable the Court to establish that the obligation has not been ful-

filled, and in doing so the Commission may not rely on any presumption.™

“In the present case, in order to prove that the Portuguese legislation, which, it is not
disputed, treats resident and non-resident legal entities differently with regard to IRC,
results in higher taxation of non-resident legal entities, the Commission relies on an ar-

ithmetical example based on the assumption that the profit margin achieved by the en-
tity in question in that example is 10%”.*

“Iny so far as the calculation in question, which the Commission itself describes as ‘the-
oretical’, is disputed by the Portuguese Government on the ground that the premiss un-
derlying it bears no relation to the true position, and since that government puts for-
ward a calculation based on a different profit margin which produces a solution in
which resident legal entities are taxed more heavily, the onus was on the Commission,
as the Advocate General observed at point 40 of her Opinion, to establish that the fig-
ures on which its calculation is based reflect the economic reality. Thus, the Commis-
sion could have furnished, inter alia, statistical data or information concerning the level

1 Conumnission v Portugal, C-105/08, EU:C:2010:345.
2 Commission v Portugal, C-105/08, EURC:2010:345, para. 26,
3 Commission v Portugal, C-105/08, EUC:2010:345, para. 27,
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“of interest paid on bank loans and relating to the refinancing conditions in order to
upport the plausibility of its calculations.™

"It is however; clear that, in the present case, the Commission failed to praduce either
-during the written procedure or the hearing, and not even after an express request by
- the Court; any conclusive evidence whatever which would have been capabie of estab-
i lishing that the figures which it puts forward in support of its argument are in fact
* borne out by the actual facts and that the arithmetical example on which it relies is not

purely hypothetical."

It seemed clear that the Court would assess whether the Portuguese regime was in-

compatible with the free movement of capital, if a Portuguese court referred a con-
crete case on the basis of infringement procedures. Brisal is therefore an opportunity
to obtain clarity on the compatibility of the Portuguese regime with the TFEU.
Moreover, it is desirable that the CJEU does not adopt the position held in the Truck
Centre case®, where the comparison test was mainly focused on Belgium and its posi-
tion as a source country in the case, and the Court neither focused on the meaning
and scope of the fundamental freedoms, nor on the taxpayers, as the right beneficiar-
ies of the fundamental freedoms: it was considered that Belgium did not have to han-
dle interest accrued by non-residents and residents in the same manner, because as
source state it was not in the same position when acting as a residence state:

“In that regard, the difference in treatment between companies receiving income from
capital, established by the tax legislation at issue in the main proceedings, consisting in
the application of different taxation arrangements to companies established in Belgium
and to those established in another Member State, refates to situations which are not
objectively comparable.

Firstly, when both the company paying the interest and the company receiving that in-
terest are resident in Belgium, the position of the Belgian State is different to that in
which it finds itself when a company resident in Belgium pays interest to 2 non-resident
company, because, in the first case, the Belgian State acts in its capacity as the State of
residence of the companies concerned, while, in the second case, it acts in its capacity as
the State in which the interest originates.

Secondly, the payment of interest by one resident company to another resident com-
peany and the payment of interest by a resident company to a non-resident company
give rise to two distinct charges which rest on separate legal bases,™

If the CJEU considers that the Portuguese regime under analysis is discrimina-
tory, it will have to specify which expenses (financial costs) are deductible. It is
herein contended that an optional regime, allowing the election to be handled as a
resident taxpayer is the best solution in light of the TFEU, because the non-resi-
dent taxpayer will not always be favoured by adopting the latter regime.?

Commission v Poriugal, C-105/08, EU.C:2010:345, para. 29,

Commission v Portugal, C-105/08, EU:C:2010:345, para. 30.

Truck Center, C-282/07, BEURC2008:762.

Truck Center, C-282/07, EU:C:2008:762, paras. 41-43.

See A.P. Dourado & J.Almeida Fernandes, The Infringement Procedures involving Portugal, in: M.
Langetal (eds.), BCJ - Recent Developments in Direct Taxation 2008 (Vienna: Linde, 2008) p. 337,
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. Case C-343/13 Modelo Continente Hipermercados
SA v Autoridade para as Condi¢des do Trabalho —
Centro Local do Lis (ACT)

A. Facts

On 24 June 2013 there was a request for a preliminary ruling from the Tribunal do
Trabalho de Leiria (Portugal) concerning the following facts: on 15 February 2011
an inspection was carried out by the Portuguese Authority for Labour Conditions
(ACT) at one of the Lisbon stores of the company "Good and Cheap Comércio Re-
talhista, SA” (GC)During this inspection the company was requested to present
certain documents. On 31 March 2011, "Modelo Continente Hipermercados, SA”,
a public limited Hability company, acquired GC, including the store that had been
previously inspected. Its assets were globally transferred to Modelo.

After the registration of the merger, ACT served the wound up company GC with
a report informing it of the application of an administrative penalty due to the vi-
olation of labour laws. Article 19 of Directive 2011/35/EU was transposed by Ar-
ticle 112 of the Portuguese Commercial Companies Code:

“With the registration: of the merger on the competent legal institution:

a) The merged companies are wound up or, in the case of the creation f}f a new com-
pany, all the merged companies are wound up. Its rights and obligations are trans-
ferred to the acquiring company or to the new company; _

b) The shareholders of the wound up companies become shareholders of the acquir-
ing or new company.” {author’s translation)

B. Questions referred to the CJEU
The following questions were referred to the CJEU:

“1. In the light of Community law and, in particular, Directive 2011/35/EU a.nd‘z}.rticle
19 thereof, does the merger of companies entail a system of transfer of liability for
administrative offences to the acquiring company for acts committed by the com-
pany being acquired before registration of the merger? ' .

2. Cana penalty for administrative offences be considered a debt OV\f'ed 0 thx_rc_l parties
(in the present case the State, for infringement of rules concerning administrative
offences) for the purposes of the application of the Directive, Wit'h the consequence
that the corresponding debt (fine) for an administrative offence, in respect of which
the State is the creditor, is transferred to the acquiring company?

3. Does an interpretation of Article 112 of the PT Commercial Companies Cf)d.e ac-
cording to which it does not imply termination of proceedings for an admmxst.ra-
tive offence committed before the merger, or of the corresponding fine to be im-
posed, conflict with the abovementioned Community Directive, whxch sets 0}1t the
consequences of a company merger, thereby constituting a broafi interpretation c?f
the provision contrary to the principles of Community law and, in particular, Arti-
cle 19 of the Directive?
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4. Doesthat interpretation constitute a breach of the principle that there can be no ad-
ministrative offence without strict (mitigated) Hability or liability for fault on the
part of the acquiring entity?”

C. Reasoning

It was established in the CJEU Case C-90/09P* (a competition law case - on the
transfer of liability to a parent company) that there was no transfer of liability for
administrative offences to the acquiring company for acts committed by the com-
pany being acquired before registration of the merger as long as there was no de-
cisive influence in the behaviour that constituted an offence.

It had been contended in a previous analysis of Case C- 343/13, that the need to
define the concept of creditor for the purposes of the Directive might lead the
Court to apply the private creditor’s test, used by the Court in state aid cases.”

Although this is not a tax case, the relation that the author previously established
with tax cases arose from the case law of the Court on the transmission of losses
from the acquired company to the acquiring company, in the context of the Di-
rective 2009/133/EC of 19 October 2009 on the taxation of mergers."

It was also contended that the arguments by the CJEU in its case law on the transmis-
sion of losses could not be transposed to this case, because the administrative offence
has to be based on a subjective liability of the company. The latter requires an unlaw-
ful and guilty behaviour to be proved and it is an ad personam kind of Liability.

On the other hand, the deduction of losses is related to objective facts (taxable base).

It was also claimed that there could be no administrative offence without strict
(mitigated) liability or liability for fault on the part of the acquiring entity."?

D. The CJEU decision

In the case under analysis, C 343/13, the CJEU decided differently from the afore-
mentioned case C-90/09P and from the author’s previous arguments and assess-
ment. Rather, it decided that a merger by acquisition in Article 3 (1) of the Direc-
tive implies the transfer by the acquiring company of the obligation to pay a fine
committed by the acquired company prior to the merger and imposed by final de-
cision after the merger."

9 General Quimica and Others v Commission, C-90/099, EU:C:2011:21.

16 See AP. Dourade & A.G. Rocha, Recent and Pending Cases at the ECJ on Direct Taxation: Portugal
{case C-343/13), in: M. Lang et al. {eds.), ECJ - Recent Development in Direct Taxation 2013 (Vienna:
Linde, 2014) p. 197.

i1 See Foggia, C-126/10, EU:C:2011:718.

12 AJF. Dourado & A.G. Rocha, in: M. Lang et al. (eds.), ECT - Recent Development in Direct Taxation
2013 (2014) p. 198,

13 Modelo Continente Hipermercados, C-343/13, EU:C:2015:146, para. 35.
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And, according to the CJEU, in paragraph 33 of the same decision, “if such liabil-
ity were not transferred, a company could use a merger by acquisition as a means
of escaping the legal consequences of offences it has committed to the detriment
of the Member State concerned or other potential interested parties™.

. C-464/14 Secil
A. Free movement of capital and third countries

The Secil case concerns a potential discriminatory treatment of inbound divi-
dends from third countries and it is an opportunity for the CJEU to decide on a
number of new topics related to the fundamental freedoms (more specifically,
free movement of capital) and third countries. It is also an opportunity for the
CJEU to further develop its doctrine on a group of issues that cannot yet be con-
sidered acte clair, namely: the direct effect of provisions in the association agree-
ments on fundamental freedoms and their impact in direct taxes; the overlapping
of fundamental freedoms; vertical and horizontal discrimination; the standstill
clause under Article 64 paragraph 1 of the TFEU.

B. Facts

Secil is a resident company in Portugal with subsidiaries in Lebanon and Tunisia,
countries that are neither party to the European Union, nor the EEA, but with
which association agreements have been concluded. Under the Portuguese cor-
porate income tax code, incoming dividends from Lebanon and Tunisia fall into
the general tax regime which implies higher taxation than the one to which do-
mestic dividends and dividends coming from the European Union and EEA
Member States are submitted.

C. Detailed and precise questions referred (as recommen-
ded by the CJEU to domestic courts)

The competent first instance tax court - referred the following questions to the CJEU:

“1. Does Article 31 of the Agreement with Tunisia constitute a provision which is
clear, precise and unconditional and, as such, directly applicable, and from which
it must be inferred that the right of establishment is applicable to the present case?

2. Ifso, does the right of establishment under that provision entail the consequences
which the applicant claims, in the sense that, if that right is not to be infringed. it
requires that the full deduction mechanism provided for in Article 46(1) of the
CIRC {{Code on corporation tax}} be applied to the dividends which the applicant
received from its subsidiary in Tunisia?

3. Does Article 34 of the Agreement with Tunisia constitute a provision which is clear,
precise and unconditional and, as such, directly applicable, and from which it must
be inferred that the free movement of capital is applicable to the present case and
must therefore be regarded as covering the investment made by the applicant?
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If s0, does the free movement of capital under that provision have the implications
which the applicant ¢laims, inasmuch as it requires that the full deduction mecha-
nism established in Article 46{3) of the CIRC be applied to the dividends which the
applicant received from its subsidiary in Tunisia?

Does it result from Article 89 of the Agreement with Tunisia that the foregoing
questions must be answered in the affirmative?

Is the restrictive treatrnent of the dividends distributed by Société des Ciments de
Gabés justified, given that the framework for cooperation established in Council
Directive 77/799/EEC 2 of 19 December 1977 concerning mutual assistance by the
competent authorities of the Member States in the field of direct taxation does not
exist in the case of Tunisia?

Do the provisions of Article 31 and Article 33(2) of the Agreement with Lebanon
constitute a rale which is clear, precise and unconditional and, as such, directly ap-
plicable, and from which it must be inferred that the free movement of capital is
applicable to the present case?

If so, does the free movement of capital under those provisions have the implica-
tions which the applicant cleims, inasmuch as it requires that the full deduction
mechanism established in Article 46(1) of the CIRC be applied to the dividends
which the applicant received from its subsidiary in Lebanon?

Does it result from Article 85 of the Agreement with Lebanon that the foregoing
questions must be answered in the affirmative?

Is the restrictive treatment of the dividends distributed by Ciments de Sibline,
S.AL. justified, given that the framework for cooperation established in Council
Directive 77/799/EEC of 19 December 1977 concerning mutual assistance by the
competent authorities of the Member States in the field of direct taxation does not
exist in the case of Lebanon?

Are the provisions of Article 56 EC (now Article 63 TFEU) applicable to the pres-
ent case and, if so, does the free movement of capital established in that provision
have the effect of requiring the application to the dividends distributed in the 2009
financial year by Société des Ciments de Gabés, S.A. and Ciments de Sibline, S.A.L.
to the applicant of the full deduction mechanism provided for in Article 46(1) of
the CIRC or, in the alternative, of the partial deduction mechanism provided for in
Article 48(8) of the CIRC?

Even if the free movement of capital is considered to be applicable in the present
case, may the non-application to the dividends in question of the mechanisms for
the elimination or mitigation of economic double taxation provided for in the Por-
tuguese legislation in force at that time be regarded as being justified by the fact
that the framework for cooperation established in Council Directive 77/799/EEC
of 19 December 1977 concerning mutual assistance by the competent authorities
of the Member States in the field of direct taxation does not exist in the case of Tu-
nisia and Lebanon?

Does the ‘standstill’ clause contained in Article 57(1) EC {now Article 64 TFEU)
prectude the application of the free movement of capital, together with the conse-
quences claimed by the applicant?
Must the ‘standstili’ clause contained in Article 57(1) EC {(now Article 64 TFEL)
not be applied on account of the introduction in the meantime of the scheme of tax
benefits for contractual investments established in Article 41{5}(b)} of the EBF
[{Tax advantages scheme)] and the scheme provided for in Article 42 of the EBF
for dividends from the PALOP [(Portuguese-speaking African Countries)] and
East Timor?”
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D. The Role of the Association Agreements

In the case under analysis, it has to be asked whether the aforemer{tioned_ assczi§1§~
tion agreements may prohibit discriminatory tax treatment of incoming Givi-
dends from Lebanon and Tunisia.

1. Direct effect of Freedom of Establishment and.Free M_O\_rement

of Capital in the EC Association Agreement with Tunisia

(30 March 1998)

i i iation Agreement

Tt has first to be decided whether Articles 31 and 3fi of the»Assoaanon :
with Tunisia, have direct effect. According to Article 31 7( 1‘) The Parties agree tf’
widen the scope of the Agreement to cover the right of establzshr;?gnt of one I?arty s
firms on the territory of the other and liberalisation of the provision of services by
one Party’s firms to consumers of services in the other.

2. The Association Council will make recommendations for achieving the obiective de-
scribed in paragraph 1.”

In turn, according to Article 34 "1, With regard to tmns‘a‘ctz‘ons on the capital ?;
count of balance of payments, the Community and‘ Tunisia sha‘li ensure, fro‘m ! €
entry into force of this Agreement, that capitgl relating to direct investments ;n ud
nisia in companies formed in accordance with current Ia?us can move free 1;: o;n :
that the yield from such investments and any profit stemming theref_rom can te rq_
uidated and repatriated; (2) The Parties shall c‘on‘sult each other with a view ? é‘a

cilitating, and fully liberalising when the time is right, the movement of capital be-

tween the Community and Tunisia.”

Both provisions (and corresponding fundamental freedomfz are precise, clear
and unconditional and therefore can be granted direct effect.

2. Direct Effect of Freedom of Establishment and Free M:ovement
of Capital in the Euro Med Association Agreement with
Lebanon (30 May 2006)

iati ith Lebanon

According to Article 30 of the Euro Med Association Agreement wi

(SCO May 28006), "the treatment granted by either Party to the other with respect to

the right of establishment and the supply of services shall be based on each I'Jagty s

commitments and other obligations under the General Agreement on Trade in Ser-

vices (GATS). This provision shall take effect from the date of the final accession of

Lebanon to the WTO.”

UT—--

14 Simutenkov, C-265/03, EU:C:2005:213, paras. 21-24.
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And Article 31 of the aforementioned Agreement reads as follows: "1. Within th"e'.:
ﬁamework of the provisions of this Agreement, and subject to the provisions of Ar-:
ticles 33 and 34, there shall be no restrictions between the Community of the one

part, and Lebanon of the other part, on the movement of capital and no discriming-

tion based on the nationality or on the place of residence of their nationals or on the |

place where such capital is invested.” :

Article 33 "1, The provisions of Articles 31 and 32 shall be without prejudice to the
application of any restriction which exists between them on the date of entry info
force of this Agreement, in respect of the movement of capital between them involy-
ing direct investment, including in real estate, establishment, the provision of finan-

cial services or the admission of securities to capital markets.”

Article 34 1. Where one or several Member States of the Community or Lebanon -

face or risk facing serious difficulties concerning balance of payments, the Commu-
nity or Lebanon respectively may, in conformity with the conditions laid down
within the framework of the GATT and Articles VIIT and XIV of the Statutes of the
International Monetary Fund, take restrictive measures with regard to current pay-
ments if such measures are strictly necessary.”

The provision on free movement of capital can be granted direct effect, because it
is precise, clear and unconditional.”

If the CJEU decides that the provisions in the aforementioned association agree-
ments have direct effect, they operate as special rules in relation to the TFEU
which means that there is no need to apply the latter treaty.

If both the freedom of establishment and the free movement of capital apply (as
seems to be the case in the Association Agreement with Tunisia), there is no need
to find a criterion to determine which one prevails. If only the free movement of
capital applies, the criteria put forward by the CJEU in order to solve the overlap-
ping issue between the fundamental freedoms are also valid to interpret the
meaning of establishment and capital under the Treaty.

E. Overlapping between the freedom of establishment and
free movement of capital

The protection of free movement of capital covers any legal transaction that is
necessary to attain the transfer of those assets but overlapping of freedoms has
created interpretation problems. In general terms, any right concerning assets is
capital for the purposes of the TFEU and movement of capital is the transfer of
rights concerning assets. The meaning of capital covers portfolio investments

15 See Simutenkov, C-265/03, EU:C:2005:213.
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across states, transfers related to insurance contracts's, different types of direct in-
vestment and establishment of branches and subsidiaries. The CJEU has clarified
in the A case, that the scope of free movement of capital in the EC Treaty (the
same is true in respect of the TFEU) to and from third countries is identical, inde-
pendently of their being EU Member States or EU and third countries."”

However, the CJEU has set up criteria to solve the issue of overlapping between
free movement of capital and other fundamental freedoms applicable to direct tax
cases.'® The expressions used by the CJEU to solve the overlapping issue vary and
it is questionable whether they have the same meaning. For example, the CJEU
has often referred to a “predominant consideration” or to “an indirect conse-
quence of” when the freedom to provide services and the free movement of capi-
tal overlap'®. But it has also used the latter expression in cases involving capital
and workers and capital and establishment.

In most cases of overlapping between capital and establishment, the CJEU refers
to the "definite influence criterion”; a holding in the capital of a company estab-
lished in another Member State “which gives him definite influence over the com-
pany’s decisions and allows him to determine its activities is exercising his right of

establishment.”™®

In a later case it referred to the purpose of the legislation, and subsequently com-
bined this criterion with a further step: whether the factual situation confirmed
the purpose of the legislation.” Abuse of establishment was considered to be the
applicable freedom in Glaxo®™. And in FII GLO 2%, the CJEU clarified that in-
bound dividends fell under the free movement of capital, because dividends are
not related to market access.

16 See Svensson ¢ Gustavsson, C-484/93, EULC:1995:379; Bachmann v Belgion State, C-204/90,
EULC:1992:35; Safir v Skattemyndigheten I Dalarnas Lin, C-118/96, EU:C:1998:170; Danner, C-136/
00, BU:C:2002:558; Skandia and Ramstedt, C-422/01, BU-C:2003:380; Fidium Finanz, C-452104,
EUC2006:631

17 A, C-101/05, EU:C:2007:804.

i8  See Baars, C-251/98, EUC2000:205; Test Claimants in the FII Group Litigation, C-446/04,
BULCi2006:774; Helbick, C-157/05, EUC:2007:297; Burda, C-284/06, E.C:2008:365; KBC Bank
and Beleggen, Risicokapitaal, Beheer, joined cases C-439/07 and C-499/07, EU:C:2009:339; Aber-
deen Property Fininvest Alpha, C-303/07, EU:C:2009:377; Test Claimants in the FII Group Litiga-
tion, C-35/11, EU:C:2012:707.

19  Bachmann v Belgian State, C-204/90, EU:C:1992:35; Fidium Finanz, C-452/04, EU:C:2006:631.

20 Baars, C-251/98, EU:C:2000:205, para. 22.

21 Holbick, C-15705, EU:C:2007:297; Burda, C-284/06, EU:C:2008:365; KBC Bank and Beleggen, Risi-
cokapitaal, Beheer, joined cases C-439/07 and C-499/07, FUC:2009:339; Aberdeen Property Fininvest
Alpha, C-303/07, EU:C:2009:377.

23 Glaxo Wellcome GmbH ¢ Co. KG v Finanzamt Miinchen II, C-182/08, EU:C:2009:559,

93 Test Claimants in the FII Group Litigation, C-35/11, EU:C:2012:707,

Lang et al (Eds), CIEU -~ Recent Developments in Direct Taxation 2015 179




Portugal

Furthermore, in the EFTA Court case, Olsen® and the subsequent CJEU Cormmis-
sion/United Kingdom case® it was considered that mere investment falls under
free movement of capital (even if there is control). L

EII GLO 2 is still valid for inbound dividends and therefore it is herein contended
that the dividends received by SECIL from Lebanon and Tunisia are protected
under Article 56 of the EC Treaty (currently, Article 63 of the TFEU). But this
protection will only apply, if the CJEU considers that the provisions in the Asso-
ciation Agreements do not have direct effect.

F. The Standstill Clause (Article 64 [1])

The scheme of tax benefits for contractual investments established in Article

41(5)(b) of the Portuguese EBF [(Tax advantages scherne)] and the scheme provided -
for in Article 42 of the EBF for dividends from the PALOP [(Portuguese-speaking -
African Countries)} and East Timor was introduced after 31 December 1993, :

Thus, if the discriminatory treatment of the dividends coming from Lebanon and Tu-
nisia falls under Article 56 EC of the Treaty (Article 63 TFEU), it has to be assessed
whether the standstill clause under Article 57 (1) (Article 64 (1) TFEU) applies.

The Court has already held that the words “restrictions which exist on 31 Decem-
ber 1993” presuppose that the legal provisions relating to the restriction in ques-
tion have formed part of the legal order of the Member State concerned contin-
uously since that date. If that were not the case, a Member State could, at any time, .
reintroduce restrictions on the movement of capital to or from non-Member
States which existed as part of the national legal order on 31 December 1993 but
have not been maintained.® In the Secil case, due to the aforementioned tax bene-
fits granted to some third countries, the standstill clause cannot be invoked.

G. Justifications

There is no international treaty or convention providing for mutual assistance be-
tween Portugal and Lebanon. In principle, this could justify the discriminatory
treatment.”” However, the Portuguese tax regimes granting exemption to other
incoming dividends do not submit such exemption to the condition of mutual as-
sistance. Thus, it can be argued, that the absence of mutual assistance between
Portugal and Lebanon is not a valid justification for the discriminatory treatment.
In contrast the double taxation convention between Portugal and Tunisia pro-
vides for exchange of information corresponding to the international standard,

24 Fred. Olsen and Others and Petter Olsen and Others, vs. the Norwegian State, 9 July 2014, joined cases
E-3/13 and E-20/13, para. 115,

25 Commission v United Kingdom, C-112/94, EU:C:2014:2369.

26 A, C-101/05, BU:C:2007:804, para. 48; Prunus and Polonium, C-384/09, BU:C:2011:276, para. 34.

27 A contrario, Efablissernents Ritnbaud, C-72/09, EUrC:2010:645, para. 25,
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