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Part 1

General Report - In search of validity in tax
law: the boundaries between creation and
application in a rule-of-law state

Ana Paula Dourado

1.1 Introduction: Identifying the problem using a two-fold approach

Separation of powers in a rule of law State can be described in the following way: law is the
result of a pluralistic political programme characterized by the Habermasian “discourse
principle”, courts solve conflicts based on legislation and try to achieve legal certainty and
justice as an impartial party on the basis of legal argumentation and democratically enacted
and aecepted fair procedures, and the administration implements legislation that is not self-
executing?.

Determining the meaning of separation of powers in current tax regimes raises sev-
eral interrelated issues consisting in the legitimacy of legal competence granted by constitu-
tions and international treaties to the governments, and alse by the Treaty on the Function-
ing of the Furopean Union (TFEU} in the case of its Member States, in the meaning and limits
of legal determinacy and indeterminacy, on the one hand, and in the meaning and scope of
administrative discretion, on the other hand, as well as in the meaning and scope of judicial
discretion and judicial activism.

These issues are not a specific feature of tax law, but are commeon to every legal field
where the legislative competence belongs to the parliament according to the constitution and
is often shifted to the governments and courts, either by an express delegation to the govern-
ment, where the constitution provides for such a tool, or by the use of vague concepts leading
to indeterminate results. However, in tax law, the fact that the tax administration has to inter-
pret and apply vague concepts and vague laws introduces more complexity, since it has to be
determined whether they constitute an authorization of administrative discretion or whether
vagueness is only an issue of legal indeterminacy and corresponding interpretation and
whether as such the final word always belongs to the courts — as happens in the fields of law
where the administration plays no role in applying the law {such as in penal law)?.

This topic thus raises questions on explaining and justifying the prominent role
played by the tax administration and the courts, and the boundaries between creating aned
applying the law, not only because this is a legal theory and legal philosephy problem, butin
the case of tax law also because tax systems have become very complex and require regula-
tions and rulings enacted by the tax administration that in principle deal only with technicai

1. [iirgen Habermas, Fakeizitdt und Geltung, Beltrige zur Diskurstheorte des Rechts und des demokratischen Rechis-
staafs, Frankfurt-am-Main, 1992, 2. Auflage, p. 229 et seq.

2. See Ana Paula Dourado, O Principio da Legalidade Fiscal, Tipicidade, conceitos furidicos indeterminades e margem de
livre apreclagio, Coimbra, 2007, e.g., chapter V.
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details, but which sometimes go beyond them and contain policy options. Vagueness in tax
law and the resulting indeterminacy has also led to regulations, rulings and case law, the
main role of which is to reduce that vagueness.

Moreover, the principles of the rule of law and legal certainty are in permanent ten-
sion with the principle of equality and the principle of abuse, and whereas the two former
ones require determinacy and interpretation according to the average typical case, the two
latter ones require flexibility and therefore, to some extent, indeterminacy, so that the law
can be correctly applied to each individual case®. The principle of abuse will then operate as
an interpretative principle.

Having these premises in mind, the discussion that follows is oriented toward a two-
fold and inter-related approach:

In one approach, I am confronting the rule of law as the aim to be pursued by the sep-
aration of powers or by a democratic State as opposed to arbitrary government or a dictato-
rial regime. Thus, T will discuss the role of parliaments in enacting tax laws, the issue of the
validity of law, the democratic legitimacy of the governments that are granted legislative
deiegated competence on tax matters; the absence of that legitimacy in the tax administra-
tions; the interpretation by the courts, and the fact that both the tax administration and the
courts sometimes go beyond the mere application of the law enacted by patliaments and
governments, leading to the exercise of administrative policy making and judicial activism,
ie. the creation of law. This is simultaneously a philosophical and constitutional approach.

In the other approach, I'will centre the discussion o the rule of law as an ideal that
implies predictability of the resuits, and this requires that laws enacted by parliaments are
sufficiently precise. However, legal language as natural language is often imprecise, and
will discuss whether vagueness in tax law and legal indeterminacy bring some advantages to
the rule of law State or whether it inevitably leads to arbitrary decisions and therefore to
unpredictability. And this is in turn basically a philosophical and legal theory approach.

From the constitutional perspective, as the one that is predominantly handled in the
national reports published below, the separation-of-powers issue and consequently the rule
of law and the principle of legality of taxes constitute a domestic issue to be analysed under
each constitutional system and every comparative of law perspective has to be carefully tack-
led. Although as valuable as this remark may be, this topic does merit attention from the per-
spective of comparative law. When I decided to handie it in a broad comparative law per-
spective, | departed from the assumption that classical assertions such as the one argued by
Jesch in 1968, according to whom the principle of legality has to be researched in each
domestic system and in each constitution’s specific rules®, are no longer valid in an absolute
way, but instead that constitutional pluralism, deriving from worldwide reciprocal influ-
ences both at the level of written principles and rules and at the level of interpretation of the
constitutional principies characterizing contemporary constitutional law, is recommenda-
ble both at the stage of the creation and application of law, and is as strong as legal pluralism
in other fields of law % such as in tax law.

3. SeePaul Kirchhof, «Der verfassungsrechtliche Auftrag zur Steuervereinfachung”, Steuervereinfachung, £ fiir Dietrich
Mepding zum 65, Geburtstag, Hrsg. Wilhelm Biihler, Pan} Kirchhof and Franz Klein, Heidelberg, 1994, p.13.

4. For the discassion of the principle of abuse as an interpretative principle, see Ana Paula Dourads, »A Single Principle
of Abuse int EC Law: a methodological approach to vejecting a different concept of abuse in personal taxations, The
Frinciple of fbuse i FC Ly, Oxford, 2010, to be published, :

5. Dietrich Jesch, Gesetr und Verwaftung, 2. Auflage, Tibingen, 1968, p. 4.

6. Foracritical view of legal pluratism in the USA, arguing that the ultimate argument for consulting the law of other
countries is a “many minds argument”, and “that itis most plausible in new democracies, attempting fo produce con-
stitwtional doctrine without much in the way of established precedents”, Cass Sunstein, 4 Copstitution of Many
Minds, Wiy the Founding Docament Doesn't Mean What it Meant Before, Princeton, 2009, p. 12, 187 et seq.
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The EUf decision-making process is one strong example of this legal pluralism: ~ internal legal
pluraism - since the European Court of Justice (hereinafter: BCJ) recognizes many constitu-
tional and administrative principles as EU principles’, Soft law is also currently playing a
prominent role in the £U, including in tax matters, and is contributing to the transaction of
legal solutions and legal arguments among different jurisdictions. But legal pluralism also
occurs at the OECD level, the OECD propesals therefore being influenced by and influencing
QECD Member States: the recently introduced arbitration procedure is one example.

1.2. Relationship between the parliament and the tax authorities:
The influence of the tax authorities on tax legislation

1.2.L Validity of law and legislative competence in tax matters

In legal systems governed by the rule of law, separation of powers in tax law is commonly
linked to the “no taxation without representation” aphorism or to the principle of people’s
sovereignty. The latter requires thatlaw is enacted by a parliament, and that the principles of
juridical protection of individual fights by independent courts, of administrative legality
and of separation between State and society are ensured. The principle of people’s sover-
eignty is an integral part of all national constitutions reported in this book, and can be han-
dled by the principles of the rule of law and legal certainty. My starting poini lies in the nor-
mative assumption that tax law, like any other law enacted by a parliament, resuits and
receives its legitimacy from democratic procedures, characterized by public discussion and
argumentation and from disagreement in a context of free communication, since legisla-
tures operate in the framework of political plurality and hence of disagreement which is
incorporated by them. .

This normative assumption corresponds to the Habermasian perspective on the valid-
ity and legitimacy of law, to his Diskursprinzip®, and is also central to Jeremy Waldron's “Law
and Disagreement™: the statutes enacted “represent the short- or medium-term ascendancy
of one view over the others” and “they are essentially the product of large and polyphonous
assemblies"1%, In other words, laws and decisions by the majority underlying them are valid
and legitimate because they result from pluralism and a compromise within the democratic
process and because they are accepted by the targeted persens and community participants
in the political process.

Let me stress that validity of laws lies not only in its source and procedure leading to
the recognition of the authority of the law by norm-applying institutions such as the tax
administration, tax courts and the ECJ, but also because any potential addressee recognizes
those norrms in virtue of the source and pluralistic procedure criteria. Valid are the rules of
procedure with which all targeted persons would have agreed as participanis in rational dis-
course 11,

From alegal positivist viewpoint, such as the one advocated by Hart or by Raz, it is suf-
ficient that courts and administrative instances accept the norm and declare its acceptance -

7. EC}Caselif70, Internationale Handelgesellschaft {1970, ECR 1125; ECJ Case 5/88 Wachauf [1989] ECR 2609; ECJ Case
(-260/83 ERT[1991] ECR 1-2925; Opinion of the Advocate General Case C-168/91 Kenstantinidis {1993 ) ECR 1-1181; ECJ
Case (-168f3], Konstantinidis [1991] ECR-[119%; Opinion of the Advacate General M. Polares Maduro Case C-402/05 7,
Kadi [2008] ECR 00000; Paul Craig/Grainae de Blirca, £/ Law, Text, Cases, and Materials, A% ed., Oxford, 2008,

PP- 539 et seq.; Armin von Bogdandy, “The Eurepean Union as a Hurman Rights Organization? Human Rights and the
Core of the Buropean Union”, Common Market Law Review37, 2000, pp. 1307 et seq.

8. Jirgen Habermas, Faktfzitat und Geltung..., cit., e.&. p.15 et seq. and 151 et seq.

9. Jeremy Waldron, Law and Disagreement, Oxford, 1999.

10. Jeremy Waldron, Law and Disagreement, ¢it., p. 10

1. Jargen Habermas, Faktizitit und Geftung..., cit, p. 138,
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because the lawis in force and there is a rule of recognition, or because it is granted author-
ity 12. But, following the Habermasian perspective, and the analytical theorists juzispru-
dence, I hereby contend that validity and legitimacy require social validity or social accept-
ance, Le., rules are legitimate because they express an authentic understanding of the
juridical community, its shared values and interests and a rational choice of strategies and
means?3. Validity is therefore equivalent to legitimacy and that is the meaning attributed to
the former whenever [ refer to it in this essay.

Validity is not however equivalent to material justice, since the latter requires the
rational choice of instrurnents and equilibritum of interests that do not allow generalization
but require compromise. Only when a law solves these problems, does it reach material jus-
ticel4, Discussion on the separation of powers in tax law deals with validity and legitimacy
issues of tax law, the competence of the tax administration and the courts, with the meaning
and consequences of legal indeterminacy - all of those can be summarized in the rule-of-law
principle - and not with material justice issues or the principle of equality, However, the
principle of equality can be in tension with the rule of Jaw principle, such as in the case of
transfer pricing issues, deductibility of the expenses related to the core activity of a company
or of abuse of law!3, and either of them can in the concrete case limit the application of the
other.

Claiming validity of law is essential to my essay and general report, not only for the
sake of clarification of my point of departure, but also because the context is adverse, since
the tax authorities, directly or indirectly through their governments have been playing a
prominent role both at national and supra-national {e.g. EU) level in the last decades of the
twentieth century and in the beginning of the twenty-first century. Moreover, Jegislation is
normally prepared by technical and experts’ committees, often constituted by tax adminis-
tration officials appointed by the governments and soft law in tax matters plays a relevant
role, for example at the EU level. However, the observation of this situation corresponds te
the descriptive methodology adopted by political science, and highlighting such alleged
supremacy of technical and experts’ committees leads to discrediting legislation and is
insufficient to explain and justify that taxes are enacted by law and by parliamentary legisla-
tion and aze accepted as such.

Many legal theorists and philosophers have argued in favour of committees, especially
small ones, drafting legislation, because they hold the necessary technical skills in order to
achieve high quality'$, And in fact, the drafting of legislation, including tax legislation, has
been done by those specialized committees, but it must be duly stressed that that is different
from parliamentary final consent. In other words, a description of the current situation,
according to which tax legiskation is prepared by technical committees and moreover com-
plemented by governmental regulations and courts decisions does not explain why the “no
taxation without representation principle” is still valid or why the legitimacy of taxes is
bound to a vote by parliament. The answer to this lies in the idea that the aforementioned
validity of parliamentary legislation, based on the democratic enactment procedure and
underlying pluralistic discussion is essential to justify the fact that taxes are enacted by law
~ parliamentary law - and to its authority (validity), even if they are prepared by public offi-

12, LA Hart, The Concept of Law, Gxford, Clarendor Law Series, 1961, chapter VI, pp. 7 et seq,, 130 et seq; Joseph Raz,
The Concept of 2 Legal spstem, An Introduction fo the Theory of Legal System, 24 ed., Oxford, 1980, pp. 197-200; The
Authority of Law: Essaps on Law and Moraiy, Oxford, 1980, Chapters 1-2.

13. [irgen Habermas, fakeizitit und Geftung..., cit., pp. 192,194, Jeremy Waldron, Law and Disagreement, cit., ¢h. 2., Ron-
atd Dworkin, The Law's Empire, Cambridge, 1986, pp. 165 et seq. {on the principle of faimmess) and pp. 313-354.

14. fiegen Habermas, fakeizitst and Geltung..., cit., p.192,

15. Ana Paula Dourado, O Principio da Legafidade Fiscal..., cit., pp. 339 et seq.

16. See jeremy Waldron, Law and Dissgreement, cit., pp. 42 et seq.
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cials and other experts in specialized committees and complemented by other legal instru-
ments and soft law and case law.

The validity of law and taxes enacted by parliaments is constitutionally ensured in
every Teported tax system, even if it is fulfilled in a different manner and more or less satis-
factorily. In other words, it is comamon to the national reports in this book that taxes have to
be enacted by law because the constitutions so require and this means that the principles of
“people’s sovereignty” and “no taxation without representation” ave constitutionally
expressed in a competence rale and the validity issue is then presumed and becomes a for-
mal problem of compatibility of the tax regime with the constitution {except for the UK).

It is Further reported in the contributions published in this boek, that even if the inter-
pretation followed by the tax administration is not confirmed by the courts, the tax adminis-
tration will influence the government and both of them the parliament, in order to change
the law, accordingly!?. T can ask whether this influence of the tax administration and govern-
ment on the pagliament is inconsistent with the separation of powers (legislative compe-
tence belonging to the parliament) or whether legislative competence in tax law has to
include the government's policy in respect of the tax regime. My answer to this question is
that the fact that the tax administration will pressuze the government and the pariiament to
change the law only means that governments aze able to convince theiz parliaments of their
interpretative paths and solutions - either because there are budgetary needs, equity prob-
lerns, abuse of law problems or some other motivation. But again I want to stress that it is up
to the parliament to accept amending the legislation or not, and in that final decision and in
the pluralistic discussion of the solution lies the core aspect of validity of (tax) law. Having
claimed this, I want to add that the descriptive methodology ailows me to recognize that
pluralistic discussion within the parliament varies in the various reported countries and if it
is lacking, it weakens validity of tax Jaw and can ultimately have a negative repercussion on
the separation of powers.

Notwithstanding the specificities of each financial constitutional system and namely
of the Federal States, such as Austria, Belgiurm, Canada, Germany and the USA, and of the
Regional States such as Spain, in comparison to the Unitary States, the national reports
helow published illustrate that in some constitational tax systems, the competence to enact
tax laws belongs exclusively to the parliament (e.g. Austrial8, Belgium!?, Canada20, Den-
mark?!, Germany?2, lsrael?3, Japan24, the Netherlands?3, Poland?6, Russia??, Serbia?®, the
UK22). In other reported systems, the competence to enact tax legislation belongs not only to
the parliament, but also to the government, which either has delegated legislative compe-
tence (Finland??, France3!, Greece (exceptionally, in respect of non-essential elements 52,

17. SeePart4,43.5.3.

18, Johannes Heinrich/ Irina Prinz, “Austria: Separation of Powers in Tax Law”, 2.1.1. and 212,

13. Brune Pecters/Elly van de Velde, “Belgium: Separation of Powers in Tax faw™, 2.2.21. and 2222,

20. Martha O’Brien, “Canada: Separation of Powers in Tax Law”, 2.3.3.

21 Jacob Graff Nielsen, “Denmark: Separation of Powers in Tax Law", 2.4.1.

22. Heike fochum, hitp:fjwww.eatip.orgfuploadsfpublicfsantiago/sop/Germany%20-%20Hetke% 20 ochum.pdf, L.

23. Yoseph M. Edrey, http:ffwww.catlp.orgfuploads{public/santiagofsop/istael 620-%20Yoseph%20M%2GEdrey.pdf, 1.
24. Konosuke Kimura, “fapan: Separation of Powers in Tax Law”, 2.8.1.

25. Hans Gribnay, “The Netherlands: Separation of Powers in Tax Law”, 2.9.2.1.

26, Kszysztof Lasinskl-Sulecki/Wojciech Morawsk, “Peland: Separation of Powers in Tax Law”, 210.1. and 210.2,

27. M. SentsovafDanil V. Vinnitskiy, “Russia: Separation of Powers in Tax Law”, 2.12.1.

28. Dejan PopovifGordana NlizPopov, Serbia: Separation of Powess in Tax Law: 213.1,

29. Sandra kden, “United Kingdom: Separation of Powers”, 2.17.2.

30. kttp:/fwww.eatlp.orgfuploads/public/santiagafsop/Finland%20-%20Mariaana%20Belminen pdf, 1

31 Ermanuel de Crouy-Chanel and Alexandre Maitrot de 2 Motte, “France: Separation of Powers in Tax Law”, 25.2.2.
32. Eleni Theacharopoulou, “Greece: Separation of Powers in Tax Law”, 2.6.2.1,
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Ttaly33, Portugal®%, Sweden (exceptionally, in respect of non-essential elements )33, Tutkey
{exceptionally, in respect of tax rates or tax exemptions)36, or may adopt exceptional provi-
sory measures {Brazil®?, Italy®8, Spain (in principle, exceptionally and in respect of non-
essential elements, but in practice, not as exceptional as the constitution seems to
require 3%, Where the exclusive competence to enact tax laws belongs to the parliament, plu-
ralistic discussion is more effective and the parliament seems in most cases to have more
deciston-making power on the tax legislation than in systems where the government also
has, and exercises, legislative competence. It is also common to many systems reported in
this book that in respect of the first type of system, specialized commissions within the par-
Hament handle the drafting and the technical aspects of the tax legislation. All governments
are competent to draft tax bills proposals and these are in most cases prepared by the tax
administration and the minister of finance. And in all reported countries except Belgium
and the United States, the governments do draft tax bill proposals with frequency: see Aus-
tria40, Brazii?!, Canada {the Tax Revenue Agency)*2, Denmark®3, Finland®4, france®s, Ger-
many?8, Greece (exclusive competence }¥7, Israel®8, [taly?®, Japan3?, the Netherlands®?,
Poland®2, Portugal®?, Russia®, Serbia®®, Spain®é, Sweden7, Turkey>8, the UK5Y. In Bel-
gium®9, even though the government drafts tax bills, it does so, on 2 less regular basis than
the members of parliament®!, Contrary to the other systems reported in this book, in the
United States the Executive Branch (the President and its administzative agencies, namely
the Initernal Revenue Service) does not normally present draft laws to the parliament, but
rather policy proposals, the drafting work being done by the House Legislative Counsel and

33. Lorenzo del Federico, “italy: Separation of Powers in Tax Law”, 2.7.1.

34. Anténio Carlos dos Santos{Paulo Nogueira da Costa, “Portugal: Separation of Powers in Taxation” 21111,

35. Stefan Olsson, “Sweden: Separation of Powers inTax Law™, 2155

36. Biltur Yaiti, “Turkey: Separation of Powers in Tax Law", 236.11.c.

37. Marco Antonio del Greco, hitp:ffwww.eatlp.orgfuploadsfpublicfsantiagofsop/Brazii%20-

%20Marco%20Aurelio%20Grece.pdf, L1

38. Lorenzo del Federico, “Haly: Separation of Powers in Tax Law”, 2.7.1.

39. M. Luisa Esteve Pardo,"Spain: Separation of Powers in Tax Law”, 2.14.1

40. jehannes Helrich/Irina Pring, cit, 211

. 4L, See Mareo Antdnie del Grece, http:fjwww.eatlp.orgfuploads/public{santiago/sop{Brazil %20-
L B20Marco%20Aurelio%20Greco.pdf, 11, 1.2, 1.5

42, Martha O"Brien, ¢it.,, 2.3.1and 23.3.

43. Jacob Graff Nielser, cit., 2.4.1.

44, Marjaana Helminen, <lt., 12,13,

45. Emmanuel de Crouy-Chanel and Alexandre Maitrot de Ja Motte, cit., 2.5.2.3.

46, Heike Jochum, cit, 12,131

47. Eleni Theocharopouloy, cit., 2.6.2.2.

48. Yoseph M. Edrey, cit. 13,12,13.L

49. Federico del Lozengo, ¢it,, 2.7.1.

50. Konosuke Kimura, cit,, 2.8.1

51. Hans Gribnag, cit., 2.9.2.1b.and 2.93.2.

52. Krzysziof Lasifski-Sulecki, Wojciech Morawski, cit, 2101

53. Anténio Carfos dos Santes/Paulo Nogueira da Costa, eit, 21112 and 21113,

54, M. SentsovafDanil V. Vinaitskiy, it 2121

55. Dejan Popovig/Gordana [li&-Popov, ¢it, 2.13.1.

56. M. Luisa Esteve Pardo, ¢it,, 2341

57. Stefan Olsson, cit, 2,154

58. Billur Yalti, cit., 2.16.1.2,

59. Sandra Eden, 2.17.2.

60. Bruno PeetersfElly van de Velde, “Belgium: Separation of Powers in Tax Law”, 22.2.2, and 2.2.23.a.

63, Bruno PeetersfElly van de Velde, ¢it, 2.2.2.3.2. and b,
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the Senate Legislative Counsei6?, which demonstrates a strong control of the legislative power
by the Congress. At least in one reported country, the parliament does not seem to really han-
dle tax legiskation, and it seems to passively accept the draft bills provided by the tax authori-
ties with frequency, without discussing them in detail and scarcely introducing any changes to
them®3, In many reported countries, the parliament has an active role, discussing the draft
bills and introducing changes to them, in a way that better ensures the idea that creation of
law belongs to it (e.g. Belgium®4, Denmark®®, Israel®®, Turkey®?, the UK®8, the United States?),

Although it is obvious that there are no perfect systems, comparison of legal systems
reported in this book allows me to conclude that in those systems where the parliament is
actively involved in discussing the legislative proposals, either in plenary sessions orin spe-
cialized commissions, the validity of law is better achieved. In fact, if not doing so in plenary
sessions, in most of the reported countries, specialized parliamentary commissions discuss
the draft bills in detail and that seems to be an efficient procedure that does not preclude
that laws are effectively passed by the parliament - although it must be recognized that tax
law bills are often so complicated and extensive that the parliament cannot in reality take afl
aspects into consideration”C,

Moreover, in the reported systems where the checks and balances among the three
branches - legisiative, executive and judicial - function in 2 good and efficient manner, pre-
dictability and certainty seem to be satisfactorily achieved (see the example of Canada and
the United States’1),

Taking the aforementioned context into account, the national reports published in
this book confirm that governments are a very significant player influencing tax regimes,
either presenting bills, or even passing them or demanding their amendment according to
their own idea of equality, ability-to-pay and ultimately, budget needs. Another fundamen-
tal aspect must still be added to the discussion: although governments, on behalf of the min-
isters of finance, publicly take many of the policy initiatives and decisions on tax regimes
{tax reforms, amendments to the legislation in force, new regimes), tax policy is currently
often decided by the tax administration and international players with no democratic legiti-
macy, such as the OECD and the European Commission, and this influence can be under-
stood in the context of external legal pluralism and the relevantrole it plays.

1.2.2. Legislative competence exercised by the government and regulations frema
validity perspective

The influence exercised by the tax administration on the legislation has to be distinguished
from the aforementioned delegated legislative competence granted by some constitutions
to the governments and these have to be distinguished from administrative regulations on
the essential elements of taxes, where the contents of the latter are not previously authorized

62. Willtam Barkes, cit., 2.38.2.

63. lam referring to France: Emsmanuel de Crouy-Chanel{Alexandze Maitrot de la Motte, ¢it.,, 2.5.2.4. But also in the case of
Japan, it seems that the Standing Financial Committec of the Pariament does not guarantee active participation of the
Parliament in the discussion of the tax legislation {Kimura, 2.8.1). The same is happening in the Netherfands (Hans
Gribnau, cit. 2.9.3.1.c. and 2.9.3.2.), and probably in other reported countries.

64. Bruno Peeters [Eily van de Velde, cit, 2.22.3b.

65. Jacob GrafNielsen, clt., 2.4.1

66. hitp:ffwww.eatip.orgluploadsipublic/santiagofsop/lsrael%20-%20YosephB20M%B20Edrey pdf

&7. Billur Yalti, cit., 216.1.2.

68. Sandra Eden, cit,,2.17.2,

69. Wiiliam Barker, cit., 2.18.2.

70. See, in this sense, £.g, facob Gzaf Nielsen, cit, 2.4.1

A. Martha O"Brien, cit., for example, 2.3.2. and 2.3.3.; Wiltiam B. Barker, cit, 21831
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by the partiament. Contrary to the constitutional monarchies of the nineteenth century,
where governments were granted primary legisiative competence or competence to enact
regulations, in the post-Second World War constitutions legislative competence exercised
by governuments as well as their competence to enact regulations has to be authorized by
parliamentary law or be based on previous law”2, The fact that the political function is not
only exercised by parliaments but also by governments and the fact that these emerge from
parliamentary majorities has led to a constitutional analysis of the relation between legal
sources and not between powers. It is in this context recognized that, where policy decisions
on what [ call the legal type of tax and which I will define below {the an and the quantum of
the taxes) are, in most of the legal systems reported in this book, jointly taken by the parlia-
ment and the government, even if it is up to the parliament to discuss and consent on them.
For the sake of clarity,  contend that the relationship between legal sources is not a free rela-
tionship among them, but organized instead according to the principle of competence and
the different operational spheres granted by the constitution”,

The indirect democratic legitimacy of the government and its legal sources, the welfare
State and the regulatory State, governmental responsihility over the state budget and political
responsibility concerning public choice on public expenses also contribute to the legitimacy
of governmental normative competence, not forgetting that this legitimacy has to be granted
by the parliament and it is under the latter’s competence to take the essential policy options on
the legal type of the tax, even if the government may further complement those options and
decide on more technical and detailed aspects regarding that legal type, The latter aspects of
the tax regimes should not be handled by parfiaments so that these are not overburdened, but
simuitaneously, constitutional courts should be competent to judge the compatibility of each
normative act (e.g. regulations) with the constitution and not only of laws.

The same legitimacy-type of argument can be used in respect of the EU tax directives,
since the Council is constituted by governmental representatives and therefore the Council
has indirect democratic legitimacy”®. Moreover, unanimity and the fact that directives have
to be transposed into domestic law ensure validity of (tax) law. Again, even if indirectly, EU
directives are also valid in the above mentioned sense according to the principle of sover-
eignty, and internal legal pluralism - mutual acceptance of fundamental principles by the
domestic courts and the EC] - wilf solve any conflicts between the domestic and the EU sys-
tems, since EU law as well as domestic constitutions have to be observed by the parliaments.

However, it is difficult to state whether delegated competence to enact regulations
granted by the parliament to the government (e.g. in Germany) is comparable to delegated
legislative competence to the government (e.g. ltaly, Portugal, Spain) and whether it has dif-
ferent implications on the validity issue. I would contend in this respect that if the legal type
of a tax (again the an and the quantum) is defined by parliamentary law and the latter
authorizes a regulation to complement it, the situation is not different from an authoriza-
tion by parliamentary law to a decree-law or legislative decree passed by the government, as
long as both types of rules are published in the official journals.

The validity issue seems to be different, however, if regulations decide on the legal
type of tax by delegation, without any previous political decision taken by a parliamentary
law on those elements. This seems to be the situation in [taly, a situation which has been very
much criticized by the literature”s.

72. See Ana Paula Boursde, O Principio da Legalidade. .., cit., pp. 359 et seq.

73. AnaPaula Dourade, O Frincipio da Legalidade Fiseal..., cit., pp. 218 et seq.

74. Paul Cealg{Griinne de Biwea, SULaw, Joxt, Cases and Mategials, cit,, p. 137 (pp. 133 et seq. ).

75, Federico del Larenze, cit,, 2.7.1.; Elena Malfatti, Rapportf tra deleghe icgisiative e defegificazion, Terino, 1999, pp. 153
et seq.; Adriano di Pietro, “[ segolamenti, le circolari e le altere norme amministzative per I'applicazione della legge
tribwtazia”, fattato di DirfetoTributario, Annuario, Padova, 2001, pp. 335 et seq.
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Following the above reasoning, the separation of powers and the rule of law will not be
achieved whenever the essential decision on what | have been calling the legal type of tax is
not taken by parliamentary law, but instead by delegated governmental law or by regula-
tion, the latter situation being more critical as long as there is no legal parliamentary
authorization containing the main policy decision on the legal type of tax, Even worse is the
case where the regulation can be enacted by the minister of finance alone and not by the
government,

1.2.3. Competence to enact regulations and rulings

In all reported systems, the governments have competence to enact regulations and the tax
aclministrations have competence £0 enact rulings 7. In the cases where regulations and rul-
ings are frequent tools, laws are normally less detailed and technical details are left to the
latter, and the advantage lies in the greater flexibility to adopt the rules’”. In any case, in ali
reported systems the government and the tax administration either directly or indirectly
have a big influence on the final result of the tax regime.

Inrespect of some of their application functions, the government and the tax adrainis-
tration can be described as one entity (e.g,, preparation of draft legislation at the technical
level by the tax administration according to domestic government policy guidelines; tax
administration delegates at the EJ and OECD technical level foliowing domestic govern-
ment policy guidelines, tax administration legal reasoning and legal advice as the basis of
the decision on hierarchic claims against tax assessments addressed to the Minister of
Finance, the legality of which is ¢claimed by the taxpayer).

But a distinction between the government and the tax administration is to be deawn
in respect of the legislative competence that is granted to the government by some constitu-
tions, and effectively exercised by thesm, in respect of regulations enacted by the government
and not by the minister of finance alone, and also in respect of rulings that are enacted by
the tax administration and the role of which is disputable and varies according to the differ-
ent jurisdictions. Nevertheless, an interaction between the government and the tax adminis-
tration still exists in the latter cases, and it is common to find an influence of the tax admin-
istration or the high bureaucrats in the government that again poses issues of democratic
legitimacy.

1.24. The domain of parliamentary law vs. legal sources in cascade: creation vs.
application

A star-like system seems to characterize the types of systems where the parliament is in the
cenire enacting laws, and each power has its competence, regulating those laws and apply-
ing them to the concrete case; legal sources in cascade, in contrast, characterizes the types of
systems where each power simultaneously interprets and complements the gaps of the other
legal source, creating rules. Vagueness is in the latter systerns progressively fulfiliec by the
normative acts that complement and observe the ones that are on the higher fevels of the
cascade. [ tend to claim that even in legal systems where tax laws are exclusively enacted by
parliamentary law, like the federal ones reported in this book {e.g. Austria, Canada, Ger-
many, United States), and which would in principle be described as a star-like system, legal
sources of taxes are also organized in cascade and the difference between the two systems is
in this respect blurred.

76. See a slightly different situation in Serbia, concerning rulings: Dejan PopovigGordana EitPopov, cit,, 213.3.
77. The velume of rulings is, however, very much critized in fapan: see Kimura, cit. 2.8.3.
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Since, as I'will claim below, legal indeterminacy resulting from vagueness in law only occurs
in important and hard cases, the complementary role of a rule or court decision does not
necessarily inply exercise of discretion by the power exercising its competence and there-
fore this pyramid is not identical to the Kelsenian pyramid according to which there is no
difference between creation and application of the law, because the “authority” applying the
norm also creates norms. In other words, stiil according to Kelsen?s, the executive and judi-
cial branches have inevitable discretion when applying the law, because application would
always impily the fulfilment of gaps according to extra-legal arguments, since legal argu-
menis would not be sufficient to justify one and only one correct answer. Differently, by stat-
ing that the government, the tax administration and the courts complement the parliamen-
tary law and its vagueness, I do not mean that they are systematically going beyond
application, and therefore acting with discretion and making use of extra-legal arguments.
Taking into account that the parfiament has a reserved competence to enact legislation in
tax matters, as a rule, application of parliamentary law is 2 bound activity, in respect of the
legal type of the tax. However, when the vagueness of parliamentary law is high and a regula-
tion filis the existing gap according to extra-legal arguments (taking policy options that can-
not be justified by the legal type of tax or exciusively by legal arguments) creation occurs if
the rule aims at being universal.

1therefore contend that, taking into account the carrent constitutional reality in vari-
ous reported countries, legal sources are coordinated and are complementary in cascade,
being guided by the underlying legal type and trying to add more concrete elements to the
legal type, in most cases according to hermeneutical methods: parliamentary law, govern-
ment legislation and regulations, administrative self-binding rulings, coherent and consist-
ent case law leading to settled case law”?. In important and hard cases, legal indeterminacy
will lead to the creation of rules by the government, administration and courts8?,

This is related to another main idea underlying my essay, regarding the distinction
between validity of the law and adequate application of the law®l. Let me recall with Klaus
Giinther that the validity claim of a rule is extended to everyone and that it is also connected
with the increasing volume and density of a society®2. To a certain extent, validity therefore
implies vagueness, since vague laws take into account the typical situation and devalue the
particularities of a case®3, and in this way it can be appiicable to a large number of situa-
tions. in turn, the taking into account of the particularities of a case belongs to the applica-
tion moment of the rule, because only then are the relevant features of a particular situation
to be selected and their appropriateness to the norm verified. Application invelves the
checking of whether the relevant features of the individuai case belong to the semantic

78. HansXelsen, "Science and Politics”, What is fustice?, Justice, Law and Politics fn the Mirror of Science, Coflected Essays,
Berkeley, Los Angeles, 1957, pp. 365, 366, 369 et seq.; Thidore Génerale du Droit et de F'Etas, suivi de La Doctrine du
Diroit Naturel ot fe Positivisme furidique, translated by Béatrice Larache and Valérle Faure, Paris, 1997 (1945,1328),

p. 187; Zeoria Pura do Direit, 63 ed. Coimbra, 1984 (1960), translated by Baptista Machado, pp. 464 et seq.

79. Ana Paula Dourado, O Principle da Legalidade Fiscal..., cit., pp. 215-232.

80, On the meaning of hard cases, see: HL.A. Hart, The Concept ofLaw; <it., pp. 124 et seq.; Ronald Dworkin, Taking Rights
Seriousfy, <it., pp 8l et seq.; fules L. Coleman(Brian Leiter, “Determinacy, Objectivity, and Authority™, cit, p. 215;
Manuel Atienza, fas 2 Justicia, Una lntroduceion af Derecho y al Razonamiento furidico, Barcelona, 1993, pp. 174-176;
Juan B. Excheverry, Objectividad y Determinacion def Dereche, Un Didlogo con losherederos de Har(, Granada, 2009,
147 et seq,

8. Seefiivgen Habesmas, Faktiritit..., cit., 266 et seq.; Klaus Gitnther, The Sense of Appropriatencss, Application Dis-
courses in Morality and Law, New York, 1989, translated by John Farrell, . 168,

82, Klaus Giinther, he Sense of Appropriateness..., cit,, pp. 270-271

83. KarlLarenz/Claus-Wilheim Canaris, Methodeniehre der Rechitswissenschaft, Betlin, Heidelberg, 1995, 3. Auflage,

PP- 290 et seq.; Franz Bydliaski, furistische Methodenfefre nnd Rechitsbegriff 2. Auflage, Wien, New York, 1991,
Ppp- 544-555; Hans [, WolfffOtto Bachef, Yerwaltungsreche £ 9. Auflage, Miinchen, 1974, pp. 18-190.
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extension of the nogm and is also institutionalized in procedures that make the assessment
of the particular features of the case possible. Using Klaus Giinther’s words, application of
lawis a “free space of appropriateness argumentation based on the law itself, and political
and moral principles accepted by a specific community™$4,

It may sometimes be difficuit to distinguish when the tax administration, the govern-
ment and the courts are creating law or applying the law, whenever they complement the
essential policy choices consented to by the parliament (since vagueness can be overcome, if
integrity, in Dworkin's sense, guides interpretation®s). In the above described context, regu-
lations and rulings can simultaneously belong to the creation and the application of law or
to either of them, depending on whether the universal characteristics of the norm are
present and are not exclusively based on the hermeneutical elements or whether they are
exclusively based on these elements. In other words, [ contend that whenever there is legal
vagueness and indeterminacy and the government or the tax administration rule has a uni-
versal claim and goes beyond appropriateness, that rule belongs to the field of creation. This
is 50, even if that rule is less universal than the parliamentary law and is not valid in the way
parliamentary law is (by pluralistic discourse), but the fact that it is procedurally legitimized
and that appropriateness cannot explain its features, exclude it from the field of mere appli-
cation.

The issue is then an issue of validity (and constitutionality) of those regulations and
rulings.

1.3. The meaning of legal indeterminacy in tax matters
1.3.1 The rule of law

As previously mentioned, taxes are to be enacted by parliamentary law and in some systems
by the government’s decree-laws or legislative decrees following an authorization of the par-
flament according to the procedural rules foreseen in each constitution. In order to fulfill
the requirements of the rule of law and aveid arbitrary (unpredictable} decisions by a power
that is supposed to apply the law instead of creating it, legal rules are expected to be clear,
coherent, prospective and stable and therefore capabile of orienting the behaviour of their
addressees and constrain the will of the judge who is expected to treat like cases alike®, In
other words, in order to fulfil their function - both from the perspective of validity and of
constitutional conformity — legal rules on taxes have to be determinate. Equal treatment and
predictability of the tax are only achieved if the law is determined enough.

Although the ¢risis of the law as an Instrument to achieve equality, and in this way jus-
tice, is often highlighted®”, the role played by laws enacted by the pazliament in the demno-
cratic decision process must not be underestimated, as I recalled abeove. In fact, decisions on
the fundamentalissues regarding taxation (as well as in other legal fields ) by the parliament

84. The Sense of Appropriateness..., cit., pp. 169173,

85, Ronald Dworkin, Law s Empire, Cambridge, 1986, chapters V and VI; Klaus Glinther, The Sense of Appropriateness. .,
cit., pp. 269 et seq. .

86. Jules L. Coleman/Brian Leiter, "Detesminacy, Objectivity, and Authority”, Law and interpretation, Fssays in Legal Phi-
losophy, Bd. by Andrei Marmor, Oxford, 1995, <it,, p. 229; Aadrei Marmor, “The Rule of Law and its Limits”, Lawand
Philosophy, 2004, pp. 38-43; Timothy Endicott, Fagueness in Law; New York, 2003 (2000), pp. 185, 188; HLA. Hart,
The Concept of Law, cit., pp. 138-150; Ronald Dworkin, Zaw s Empire cit., pp. 93 et seq.; Stephen Guest, Ronald Dwor-
kin, 204 Ed. Bdinbusrgh, 1997, pp. 17l et seq.

&7. David Lyons, fithics and the Rule of Law, Cambgidge, London, New York, New Rochelle, Melbourne and Sydney, 1984
pp. 194 et seq.; Andrei Marmos, “The Rule of Law and its Limits", cit., pp. 5 et seq.; ClotildeNyssens, “Comment s'Btablis
Iz Ragle de Droit Aujourd’ kui? Le Point de Vae & une Assistants Parlamentaire”, Baborerfa Lof Aujourd bui, Mission
Impossible?, diz. Benoit jadot{Frangeis Ost, Bruxelles, 1999, pp. 167 et seq.
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distinguish democratic from dictaterial regimes and arbitrary results, and the law is still
seen as the best instrument to achieve equality®®. This fundamental feature characterizes
both common law and civil law systems.

Legal determinacy is therefore require in tax law on the basis of the idea that justifi-
cation of judicial decisions presupposes that they are exclusively grounded on Jegal argu-
ments so that the taxpayer can conform its behaviour to the law. Judicial decisions are justi-
fiec - their coerciveness is justified — if they only use legal arguments, so that the taxpayer
may adapt his behaviour to the law89. Thus, as I will claim below, the fypical {foreseen) cases
regarding the legal type of tax have to be discussed and passed by the parliament (parlia-
mentary law).

By the use of vague rules leading to indeterminacy, the parliament circumvents its
constitutional duties to enact legislation and decide on the an and quantum of taxes. Thus,
Jegal indeterminacy witl shift the power of decision-making from the parliament to the exee-
utive and judicial organs. In broad terms, legal indeterminacy leads to judicial discretion,
judiciai activism and also to legislative {by the government) and administrative discretion
and, if frequent, ultimately to the lack of authority of the law and to arbitrary governance.
Le,, a vague law leads to unpredictable decisions by the tax administration and the courts
and the rule of law and separation of powers seems to be unattainable. In other words, legal
indeterminacy becomes a problem in a rule of law State when it suggests that the exercise of
a rational assessment on the basis of exclusive legal arguments cannot be claimed against a
different exercise30.

1.3.2. National constitutions and the essential elements of a tax: the legal type of a
tax

[ have claimed that even if tax rules are to be enacted by law —in principle, by parliamentary
law - it is currently recognized that only the essential elements of a tax ~ the legal type of 2
tax - are {0 be 50 enacted. The same is true in respect of tax process and procedural rules and
rules on tax offences; however, these are not genuine tax rules, but instead judicial, adminis-
trative and criminal rules subject to the constitutional requirements of the corresponding
field of law. Thus, not every detail of the tax regime has to be decided by jaw, and the issue on
determinacy implies both the identification of those elements as well as the degree of detail
— the minimum leve] of legal determinacy ~ that has to be decided by law.

The elements constituting the legal type of a tax, broadly referred to above as the an
and the quantum of a tax, have been identified by Albert Hensel®!, in the second edition of
his tax book, published after the first German General Tax Code drafted by Enno Becker
{1919)92 and since then influenced many of the continental tax legal systems. Those ele-
ments are the tax object, the taxpayer, the taxable base and the tax rates and I call them the
legal type of a tax, trying to accommodate the German expression Tatbestand, corresponding
to the Italian fattispecie: the legal type of a tax is a legal abstraction of the facts chosen by the

88, [eremy Waldeon, Law and Disagreement, cit., ch. 5; Timothy Endicott, Vagueness in Law, cit., pp. 186-187; john Rawls,
A Theary af fystice, Cambridge, Massachussets, 1971, p. 237; Ronald Dworkin, Law’s £mpire, cit,, pp. 95-96.

89, Jules L Coleman(Brian Leiter, “Determinacy, Objectivity, and Authority”, cit,, pp. 235-237.

90. Idem, cit., p. 227-229; Andrei Marmor, “The Rule of Law and its Limits”, cit., pp. 38 et seq; Timethy Endicott, Vagueness
in Law; cit., pp. 185 et seq; HLA. Hast, The Concept of Law, cit., pp. 138 et seq.; Ronald Dworkin, Law’s Empire cit.,
pp. et seq.

91. Albert Hensel, § teuerrecht, Berlin, 1927, 2. Auflage, p. 39; E. ReimerC. Waldhoff, “Steverrechtliche Systembifdung und
Steuerverfassungsrecht in der Entstehungszeit des modernen Steverrechts in Deutschland - Zu Leben und Werk
Albert Hensels (1895-1933), Albert Hensel, System des Famifiensicusrrechis und andere Schriften, Hrsg, Reimer/
Waldhoff, Koin, 2000, pp.36-43.

92. See also Enno Becker, “Grundfragen aus der neuen Steuergesetzen”, Stener und Wirtschaft, 1926, pp. 24] et seq.
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legislator as paradigm, as pattern, as the typical ones and invariably should include object
{an) and assessment {quantum) as the essence of the principles of people’s sovereignty and
rule of law in tax law. Both the German and the Italian literature have worked on the Tatbe-
stand or fattispecie concept, based on Feuerbach's and Beling's research in penal law®3 and
Hensel introduced it in tax law. The fact that the legal type of a tax has to be determined by
law is a requirement of the rule of law and of the competence belonging to the parliament in
deciding and enacting taxes (or crimes, or fundamental rights). In this sense, the legal type
of taxes as the object of the exclusive competence granted to the parliament fulfils the con-
gtitutional requirement for precise laws {or legal determinacy) as opposed to vague laws
{possibly leading to legal indeterminacy).

It is common to every reported country in this book that the aforementioned legal
type of tax is determined by law as part of the constitutional principles on separation of
powers and “no taxation without representation’, although most constitutions do not
explicitly include it under the competence of the parliament (but for example, the French?,
the Greek®3 and the Portuguese?® constitutions do). [ can also add that the legal type of tax,
being a dogmatic concept, although characteristic to the civil law countries methodology, is
valid in common law countries and in any tax system belonging to any other family of law.
Thus, the legal type of tax is universal and common to every country herein reported and to
every rule-of-law State. What varies in the legal systerns under analysis is the constitutional
reality or the way the parliament, the government, the tax administration and the courts
interpret and comply with that requirement.

I have now clarified that the issue on who has the final decision on the legal type of tax
as long as there is relevant pluralistic discussion, is central to my view on the rule of law and
separation of powers. I have also identified the relevant abject of that discussion and deci-
sion: the legal type of tax. Thus, separation of powers, taxation according to the rule of law
and legal determinacy regarding the legal type of tax are intrinsically connected and aim to
achieve predictability of taxes and the principle of legal certainty. Delegation of the main
policy decisions regarding that legal type or too much vagueness will weaken the rule of law
and may ultimately lead to arbitrary decisions.

As I will discuss below, legal determinacy and indeterminacy are quantitative matters
and as long as the main policy options on the legal type of tax are taken by parliamentary
Law, then decree-laws, legislative decrees, regulations, rulings and case law can contribute to
the achievement of that certainty in respect of quantification issues.

1.3.3. The meaning of determinacy and indeterminacy

I have been claiming that the topic of separation of powers in tax law relates to the demo-
cratic legitimacy of the powers that uitimately decide on what is the legal type of a tax. If the
aforementioned issues are to be answered by philosophy of law and by the constitutions,
creation and application of tax legislation faces the common difficuities and constraints of
legal dzafting and interpretation, because legal language is imprecise. Thus, separation of
powers is not only to be solved by the constitutional principles and rules, in their written
form (whenever there is a written constitution) and in their application (constitutional real-
ity), but also by a methodological or legal theory approach {what is legal indeterminacy and

93, Paul [oh, Anselm Feuerbach, Lefrbuch des gemeinen in Deutschizmd gifltigen Peinlichen Rechts, Giessen, 1801, 1 B,
§668,89; Ernst Beling, Dic Lehre vom Verbrechen, Tibingen, 1908, ch. V; Alberto Gargani, D/ Corpus Delicti al Tathe-
stand - Le Originf defls Tipicitd Penale, Wilano, 1997, pp. 465 et seq.

94. Emmanuel de Crouy-Chanel and Alexandre Maitrot de la Motte, cit,, 25.2.2.

95, Eleni Theocharopouloy, cit,, 2.6.2.1.

95. Anténio Carlos dos Santosf Paulo Nogueiza da Costa, it 21111
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how it can affect democratic tax systems). The fatter analyses the intrinsic constraints to
tegal language and drafting: legal language as human language is inevitably imprecise, only
quantitative concepts are determined and to a certain context even these can lead to indeter-
minate results?7.

Taking into account these premises, the legal type of tax not only implies identifica-
tHon of its elements, but also that it is sufficiently determined by parliamentary law. I claim in
this respect that the main policy options on that legal type have to be discussed and decided
by parliamentary law. Legal authorizations fo the government, when they are constitution-
ally autherized must be determined enough and orient the government on its task, so that
predictability on further solutions is granted. When the law is vague and still needs to be
complemented by the government, it cannot be so vague as to empty the legal type of tax:
determinacy in respect of the legal type of tax is required.

How precise or detailed the law needs to be in respect of the legal type of tax is thus to
be analysed and even though it is a constitutional requirement, since otherwise separation
of powers and validity of law would not be achieved, it ultimately is an issue of philosophy of
law and legal theory. My assumption in this respect is that vagueness is quantitative®®. Laws
can be more or less vague, and with the exception of rules only containing figures (tax rates,
for example as long as there is not a range of tax rates to be chosen by the tax administration
or the coust), a rule is hardly always precise and indeterminacy can occur, in the sense that a
situation will arise that has not been foreseen by the legislator and also often one result from
interpretation will not exclude other possible results. Awareness of the open texture of the
law andl the rule-scepticism due to the impossibility of anticipating all circumstances tar-
geted by the law by the legislator was pointed out by Hart, Raz and the analytical theory of
law®?, and they have contributed to the recognition of methodological constraints which are
present even when the constitutions grant exclusive competence to parliamentary law on a
certain matter.

My next assumption is that legal determinacy occurs when the whole amount of legal
arguments is enough to justify a judicial decision (or an administrative decision)i00, Legal
determinacy is neither to be assessed in respect of each word or words used in a paragraph of
a provision, nor in respect of one isolated legal concept, and sometimes nor even in respect
of anisolated rule but it is the result of interpretation of the rule, A concept can be vague, but
interpretation of the rule can be determinate, in the aforementioned sense that the whole
amount of legal arguments is enough to justify a decision, Determinacy is not a synonym for
too detailed laws and for predictability as to the exact amount of tax to be paid, since the
former can lead to indeterminacy, in the sense that it can lead to legal gaps or to too compiex
solutions causing interpretation difficulties!®L. In the UK report published below, it is
recailed that the judiciary has not applied legislation on the basis that it is incomprehensi-
bile (in the words of Lord Simonds in the House of Lords in 1946}, even though the reporter
does not relate this issue with legal indeterminacy (or hesitates to do s0)102,103,

97 Seee.g, Arthur Kaufmann, Rechispiiilosophie, Miinchen, 1997, pp. 124-125; Grandprobleme des Reclitspliflosaphie,
Miinchen, 1994, pp. 105102, 106

98. Matthias Klatt, “Semantic Normativity and the Objectivity Claim of Legal Argumentation”, Associations fournal for
Legal and Secial Theory, 203, pp. 121-122; Timothy Endicott, Vagueness in Law cit,, pp. 31 et seq,, 188 et seq. (191),
Dietrich Jesch, Unbestimmier Rechtsbegiff und Ermessen” Arehiy des dlfemtlichen Rechis, 1957, pp. 167168, 177-178.

99, H.LA. Hart, the Concept of Law cit., pp. 121 et seq.; Joseph Raz, e Authority of faw..., lt., pp. 72-74; Timothy Endi-
cott, Vagueness in Law, cit., pp. 57 et seq., 63-75; Jules L. Coleman/Brian Leiter, “Determinacy, Objectivity and Author-
ity”, p. 215.

100, On the meaning of indeterminacy: Jules 1. Colernan/Brian Leiter, “Determinacy, Objectivity and Authoslty”, idem.

101, Timothy Endicott, Yagueness in Law, cit., pp. 29 et seq., 188-190 et seq.

102. SandraEden, cit, 217.3.

103. See the Danish report and the reference to indeterminacy caused by too detailed rules: jacob Graff Nielsen, cit., 2.4.2.
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Thus, some vagueness (and vagueness is to some extent unavoidable} and open legal types
are neither unconstitutional nor do they lead to invalid, itlegitimate or arbitrary regimes.
The same is true in respect of express remittance to decree-laws and regulations, so that
these rule the technical aspects of a tax regime - these can also be passed by domestic ruj-
ings, comitology and soft law procedures within the EU.

For example, if the tax legislator opted in the personal income tax code to enumerate
the types of capital income without allowing for any other types to be included in the rule,
many types of capital would either be outside of the scope of the ruie and that would mean
that the precise rule led to treatment of like situations differently - taxation of some capitai
income vs. non-taxation of some other capital income - or the judge would try to treat the
income as capital income, either with recourse to a General Anti-Avoidance Rule or without
recousse to exclusive legal arguments and that would lead to higher unpredictability of the
results. The same applies to the enumeration of tax subjects.

In this sense, some rules on taxes such as the definition of the tax object and subject
and deductibility of costs are often open legal types, so that like situations are treated alike.
The rule of law is then achieved if legal rules on the legal type of taxes are determined in the
easy cases, allowing other principles to be taken into account, and when the finail results
aimed at the law are more predictabie because of some vagueness than by detailed and sup-
posedly precise rules.

Legal determinacy is desirable in order to (democratically) justify coercive judicial decisions.
The latter decisions should not be based on extra-legal arguments, such as cultural rules and
shared practices that go beyond the semantic extension of the legal norm, even if these are
used by the courts and in that way to 4 certain extent internalized in the institutionalized
procedure (appropriateness of application). Legal determinacy is required in order that the
individual, including the taxpayer, is given the opportunity to behave according to the law
in respect of the fegal type of tax.

In turn, legal indeterminacy is an indeterminacy of legal argurents and it normally
oceurs when the available amount of legal arguments is insufficient to explain one and only
one result achieved by the courts (Coleman/Leiter formulation )94, Indeterminacy in this
sense may occur when the available amount of legal arguments is not able to assure and jus-
tify one and only one result in important or difficult cases and it wiil normaily only oceur in
important and hard cases95. A decision on the fatter will be a result not only of legal argu-
ments and principles (as happens in respect of easy cases) but also implying harmonization
of contradictory principles and values, with several solutions being possible. In the latter
case, a discretionary decision will occur, but it will still imply formal rationality: Consistency
Lias to be observed, binding legal rules have to be respected, any evidence produced cannot
be disregarded, the fundamental arguments will still have to be legal arguments (based on
rules and principles} and not extra-legal ones {such as shared cultural rufes and shared
social practices)L06,

The second meaning of indeterminacy that is relevant to this essay can also take place
when Jegal arguments are not adequate to guarantee any resuit. This situation occurs in the
case of legal gaps!%?, and although in a mature legal system genuine legal gaps seldom
oceur, becanse they can be overcome by all legal players (by all powers)19%, in fields such as

104, Jules L. ColemanBrian Leiter, “Determinacy, Objectivity and Authority”, cit., p. 215

1G5, Jules L. ColemanyBrian Leiter, “Determinacy, Objectivity and Authority”, cit., pp. 226227,

106. Ronald Dworkin, Taking Rights Serivus(y, Revised ed., London, Duckworth, 1977, pp. 105-407; Manuel Atienza, Tras la
Justicia, Una introduccién al derecho y al Razonamiento furidico, Barcelona, 1993,

107. In the Sense of Joseph Raz, The Authority of Law..., cit., pp. 70-74.

108, See Jules L Coleman/Brian Leiter, “Beterminacy, Ghjectivity, and Authority”, cit., pp. 226-227.
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in tax law, where the exclusive legislative competence belongs to the parliament even if it
can be delegated, legal gaps both in parliamentary law and government-delegated decree-
laws oceur and they imply that in that situation no taxes may be levied.

Thus, legal indeterminacy cannot be eliminated, and tax law will intentionally or
unintentionally sometimes be indeterminate. Discretion is related to the first meaning of
indeterminacy as described above, whereas filling legal gaps by analogy relates to its second
meaning, In the following paragraphs and pages, unless I expressly mention that { am taking
into account the latter meaning of indeterminacy, I will be referring to its first meaning.

The relevant issue in tax law is then whether discretion is granted to the tax adrminis-
tration so that it decides each case according to its own circumnstances, whether there is in
principle an obligation to contribute to determinacy, by way of enacting general rules, and|
or whether the last word always belongs to the courts. The zole of the tax courts and of the
EC] within this framework also has to be discussed.

My assumption is that vague laws leading to indeterminacy are not synenymous with
administrative discretion, although vague laws may grant administrative discretion. Inother
words, administrative discretion is granted by law, it may be granted by expressions such as
“the Minister of Finance can grant an exemption to...”, or it may be conceded by vague laws,
it aims at fuifilling public aims and its limits are defined by law, but beyond those aims and
limits it always requires a subjective assessment by the tax administration according to the
circurmstances of the concrete single case®s,

1.34. Techniques of legal drafting

Aware of the constraints, and taking them into account, legal theory has identified two main
techniques of legal drafting and the aims they achieve in respect of interpretation and rela-
tionship among the powers. One corresponds to the adoption of general rules, standards and
principles aimed at a general group of persons and/or objects. As Hart explained, in any field of
law as well as in any large group, general rules, standards and principles understood by a mul-
titude of individuals and requiring of them a certain conduct, must be the main instrument of
social control! 12, {dentification of classes and general classifications are a condition for a suc-
cessful operation of the law over a multitude of individuals and areas of social Hfeltl,

fcan call this technique typifying and it implies the finding of common characteristics
of a group that will be the object of the regime!12. In this way, equality and predictability are
assured and in tax law this is the prevailing technique, since tax law aims at reaching gen-
eral, global and typical cases of the manifestation of wealth, and at simplifying the underly-
ing reality!13; aiming at the typical case, the legislator also aims at predictability of the
regime. However, and on the contrary, if the typifying is targeted at non typical-cases or
exceptional cases, it is no longer connected to the principle of predictability, Typifying can
either be done by iliustrative conditions or detailed rules,

In the case of detailed rules based on the type, the conditions of which: are drafted as
exclusive rather than as illustrative, the parliament in principle leaves less room for interpre-

109. Karl Engisch, “Die normativer: Tathestandselemente im Strafsecht”, Festsclrift i Edmund Mesger zum 70. Geburt-
stag, Hrsg. Karl Engish and Reinhart Maurach, Miinchen, Berlin, 1954,

10, H.LA. Hart, The Concept of Law, cit., p. 2L

11 SeeKlaus Giinther, The Sense of Appropristeness..., cit., pp. 270-271.

U2 SeeHelnrich Henkel, fatroduccion a fa Filosolia del Derecho - Fundamentos del Derecho, Madrid, 1968 (1964) transl.
by Enrique Gimbenart Ordelg, pp. 575 et seq.

3. Heinich Henkel, Introduccidn..., cit., p. 588; Paul Kirchhof, “Der verfassungsrechtliche Auftrag zur Steuerverein-
fachung” Steververeinfachung, Festschrilt fir Dietrich Mepding zum 65, Geburistag; Hesg. Wilhelm Biihler, Paul
Kirchhof and Franz Klein, Heidelberg, 1994, pp. 6 et seq.
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tation and discretion. German authors have identified the latter technique as “closed typify-
ing” (Tathestandsmdssigkeit), supposedly required in fields such as penal law and tax law, and
there are two related reasons justifving its adoption.

Ome is connected with the rule-of-law requirements: it concerns the fact that in civil
law countries, the legislator is normally required by the written constitution to decide on the
aforementioned regimes, following principles such as the nulla poena sine lege from Feuer-
bach, and the "no taxation without representation” principle, and in order to be effective,
the legislator has to target at the average pattern or average type among a multitude of indi-
viduals. But the decision will only be effectively taken by the parliament if it leaves no discre-
tion to the application organs, and therefore if it typifies the circumstances in such a way
that they become the exclusive circumstances to be taken into account, avoiding or at least
reducing legal uncertainty.

The other reason is related fo legal certainty and foreseeable taxation, since these in
principie are achieved by detailed legal provisions. However, this typifying technique will
lead o a progressive departure from underlying typical cases and therefore to tax regimes
contrary to the principle of equality and ultimately to tax avoidance!14,

On the contrary, the precedent method in commeon law countries, normally based on
an individual assessment of cases, as well as the methodology according to which legistation
is to be based on the average or frequent type and the open, illustrative typifying of the main
characteristics of that type, can in theory lead to greater uncertainty {however, both tech-
nigues are now common to both legal traditions). As opposed to the general rules typifying
all or most of the circumstances, the use of vague concepts by the law favours its application
on a case-by-case basis. This technigue aims at raore equitable solutions, since it permits
each case to be handled in its specificities, although it leads at the same time and as a rule (or
more frequently) to indeterminate results and to larger discretion by the tax administration
and the courts. In this circumstance, the rule of law {cdeterminacy of law) and its aims are in
tension with other purposes foliowed by tax law, namely taxation according to the principle
of equality or the ability-to-pay principle.

The use of vague concepts in the law, instead of closed-typified solutions, is also legiti-
mate in tax law, since, taking into account that the legislator cannot anticipate every circum-
stance, if the law is too determined, it will encourage tax planning and abusive behaviour.
Leaving to the tax administration anc the courts the assessment on whether the individual
circumstances either correspond to the general circumstances of the law or to an abusive
behaviour, will allow a result closer to the idea of justice and distribution of tax burdens
based on the ability-te-pay principle underlying that specific law. In this respect, some
national reporters mention the anti-abuse purposes followed by seme vague rules, and
which in this way justify indeterminacy of tax legislation!15. Moreover, as previously argued,
vague concepts do not necessarily lead to indeterminate results and are therefore in certain
cases adequate for achieving legal certainty.

In alf countries, both techniques are used, although in most countries detailed tax
rules seem to prevail over vague ones. In Canada, for example, tax acts are very detailed but
are accompanied by indeterminate clauses, e.g., velating to amounts of deduction (test of
reasonableness) and a General Anti-Abuse Clause {GAAR) 18, And for example, whereas in
Greece and Italy the tax legislation is normally detailed!1?, in Poland the situation variesii8,

1S, See e.g. the Belgian report: Bruno Peeters/Elly van de Velde, cit, 2231, 2.2.3.2. and 2.2.3.4.; see also the reference to
several anti-avoidance rules in the Canadian report: Martha O'Brien, cit,, 23.3.

6. Martha OBrien, cit,, 2.3.3,

117 EleniTheocharopoulou, cit,, 2.6.3.1; Federice det Lorenzo, cit., 2.7.2.

N8, Krzysetof Lasiiski-Sulecki/Wojciech Morawski, 2.10.2.
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in Russia the literature seems to require more determinacy in respect of the taxable basel19,
and in France it is normally not very detailed 20, In Spain, a distinction is made between
state taxes and regional and local taxes, in the latter case, discretion being granted to local
authorities!?), Moreover, in Canada, the UK, the US and Sweden, the courts have an impor-
tant c%ntfibution to make vague concepts more determined and developing tax princi-
plesiZ2,

Thus, most of the national reports published in this bool, although confirming that
the use of general and detailed legal rules typifying the circumstances is the technigue nor-
mally followed by the legislator in tax matters, also illustrate the fact that vague concepts are
used in tax legislation, namely in respect of rules on the taxable base and especially in
respect of admissible deductions. Vague concepts such as “costs related to the activity” or
“costs intringicaliy related to the activity” are common to some reported systems.

Allin all, legal certainty and separation of powers formally understood favour
detailed and typified legislation, whereas the ability-to-pay principle which in turn requires
in some cases an anti-abusive interpretation (the principie of abuse used as an interpreta-
tion principle) and anti-abuse provisions, favour the adoption of vague concepts and appli-
cation of the law on a case-by-case basis. Thus, both techniques can be combined by the tax
legislator, as long as the adoption of general, typified and detailed rules prevail over vague
rules, Reading the contributions to this book, T can conclude that the use of vague legislation
is not 2 problem, although in many systems parliaments implicitly or explicitly delegate too
muich power to the government.

1.3.5. Vague laws and administrative discretion

Administrative discretion and its meaning and relationship with vague laws and legal inde-
terminacy have been widely discussed in the European civil law countries (Germany and
Austria, France and the legal systems influenced by the [atter, such as Italy, Portugal and
Spain}in the twentieth century, but the debate goes back to the constitutional monarchies
in the nineteenth century, which have played an important role in the development of the
discussion, At that time, administrative discretion corresponded to a free administrative
space granted by vague laws, it was identified with the administrative activity outside the
scope of law, it was a reality strange to law, not ruled by law, and therefore identified with a
right to administrative choice of legal creation (so-called jellinek line of reasoning)?23. in
contrast to this position granted to the administration, and in apparent contradiction to it,
stiil according to Jellinek’s doctrine, courts were strictly bound by law, and their activity was
limited to a logical-automatic application of the law124. Thus, vagueness and indeterminacy
implied freedom of the administrative activity, administrative creation of law uncontrolled
by the courts, and the constitution and legislation constituted a limit and not the funda-
ment of the administrative activity,

The twentieth century was characterized by bringing vague laws, and the legal inde-
terminacy and administrative activity related to them, within the scope of interpretation

119. M. Sentsova/Danil V. Vinnitskiy, 2.12.2.

126. Emmanuet de Crouy-ChaneifAlexandre Maitrot de la Motte, cit., 2.5.3.2.

123, M. Luisa Esteve Pardo, cit, 2.14.2.

122. Martha ¢’Brien, cit, 2.3.3.; William B, Bazker, cit,, 2.18.1; Sandra Eden, cit,, 2.17.3.

123. Walter Jeliinek, Gesets, Gesetzanwendung und Zweckmissighertserwigung, zugleich ein System der Ungiiltioteits-
griinde von Polizefverordnungen und -Verfigungen, Eine Staats- und Verwaltungsrechtfiche Untersuchung, Tibin-
gen, 1913, pp. 30 et seq., 36-40, 132 and 188-189; Verwaltungsrech, 3, Auflage, Bertin, 1931, pp. 28 et seq.; Hans Hein-
rich Rupp, * ‘Ermessen’, ‘enbestimmter Rechtsbegriff’ und kein Bnde”, Festscrift flir Wolfaang Zetdler; Hrsg. Walter
Fiirst, Roman Herzog, Dieter C. Umbach, Bd. 1, Berlin, New York, 1987, pp. 460-461.

124. Haps Heinrich Rupp, “ ‘Ermessen’..,, ¢it, pp. 457-459.
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and application of law. The law now appears as the fundament of the administrative deci-
sion, 2nd no longer as a negative limit to the administrative activity!25. Facing administra-
tive discretion as a way of applying the law and achieving its aims and not as an extra-consti-
tational prerogative inherited from the constitutional monarchies’ frameworkis also a way
ro refrain the judicial attack to the former!26, Some German authors have however contrib-
uted to deepening the traditional perspective opposing discretion to interpretation1?”,
Whereas discretion would mean the creation of law and would grant a choice between o
among fegally authorized alternatives, vague concepts situated in the if-conditions of the
legal norm would imply application of faw, which in turn either meant application bound to
law or legal indeterminacy granting some free space to extra-legal arguments uncontrolied
by the courtst?8, That absence of control is based on the argument that there would be no
advantage in replacing a subjective administrative assessment {by the administration) by
another subjective assessment (by the courts).

This distinction between administrative discretion and margin of free assessment is
somnehow puzzling, taking into account the aforementioned movement of subjecting
administrative activity to law. If the administration is bound by law, even when it has to
apply vague laws, the fact that they have to be interpreted like any other laws would imply
judicial control as happens in every other field of law, including those where legal determi-
nacy is specially required, such as criminal law and fundamental rights law. In any case, the
discussion on pure discretionary concepts and vague laws leading to indeterminacy but sub-
ject to judicial control has its origin in the end of the nineteenth century and bringing
administrative activity to Iaw has been a process, the evolution of which is more or less lin-
ear. [thas been a process parallel to the one that abandoned identification oflaw and reason,
to the substitution of the interpretation theory of “jurisprudence of concepts” by the trends
in favour of teleclogical interpretation, to the approximation of administrative discretion
and judicial diseretion?29.

1.4. The conseguences of legal indeterminacy in tax matters
1.4.1. Administrative discretion and judicial discretion

[ have contended above that discretion is granted by law to the administration; I also con-
tended that legal indeterminacy has to be identified by legal theory; it has been recognized
that both the administration and the courts sometimes have to interpret vague laws accord-
ing to some extra-legal arguments which means that the law is binding according to differ-
ent degrees or intensity, and the two extremes are not acceptable: nefther an automatic
application of law nor unlimited discretion is acceptable; the more vague the law s, the
broadest the margin of discretionffree assessment by the organs applying the law. Interpre-
tation and application of law implies identification of the type foreseen and covered by the
law, so that the individual case can be subsumed in the legal type (assessment on appropri-

125. See David Duaste, Procedimentalivagdo, participagio & fundamentagdo: pars uma concretizagdo do principio da
imparcialidade administrativa como pardmetro decisério, Coimbra, 1996, p. 339 (pp. 337 et seq.).

126. AnaPaula Dourade, O Principle da Legalidade Fiscal..., cit., pp- 380 et seq.; Fritz Ossenbithl, Tendenzen und Gefahren
der neveren Ermessenslehse”, Die dffentliche Verwaltung, 1968, p. 626,

127. See e.g, Otto Bachof, “Beurteilungsspielraum, Ermessen und unbestimmtes Rechisbegriff im Verwaltungsrecht”,
Juristische Zeitung, 1955, v, 4, pp. 98 et seq; Cazl Hermann Ule, “Zur Anwendung unbestimmter Rechtsbegriffe im
Verwaltungsrecht”, forschungen und Berichtfe aus dem éffentlichen Recht, Geddchtnisschift fiir Walter fellinek,
Hrg, Otto Bachof, Martin Drath, Otto Goanenwein, Ernst Walz, Bd. 6, Miincher, pp. 309 et seq.

128, Fritz Ossenbithl, “Tendenzen und Gefahren...”., cit,, p. 619,

129. Hans Heinrich Rupp, Grundftagen der heutigen Verwaltungsrechislehre, Verwaltungsnormen und Verwaltung-
srechtsvechilinis, 2. Aufiage, Tabingen, 1991, pp. 168-191; Dietrich Jesch, Gesetz und Verwaltung, cit., pp. 9-29.
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ateness). Both in the case of administrative and of judicial discretion, the boundaries of
interpretation of law have to be defined.

Although the meaning of administrative discretion is still debatable and debated, my
claim is that, even if it belongs to the application of law - it has to be granted by law and
exercised within its limits -, the core of administrative discretion lies in the extra-legal justi-
fying arguments and in the subjective assessment of the individual case, In other words,
administrative discretion implies the choice and selection of essential policy-decision crite-
ria determined and limited by law 130,

Taking into account the aforementioned premises, the issue is whether they are suffi-
cient to equalize administrative discretionfmargin of free assessment and judicial diseretion
and to make it indifferent that in face of legal indeterminacy in tax law the final decision
either belongs to the tax administration or the courts. In order to answer this question, the
legal theory and philosophy of law arguments are not sufficient to justify any administrative
discretion and free space recognized by the courts for judicially uncontrolled extra-legal
assessments put forward by the administration, since legal theory and philosophy of law
only allow us to identify legal indeterminacy and to discuss validity of law and the Himits of
interpretation (by the courts}, but the boundaries of the competence of the administration
and the courts are not discussed.

That free space has to be justified by arguments on the type of subject that has to be
ruled on, connected with the different functions, competences and types of responsibility
belonging to different powers. Subject matters such as administrative planning, administra-
tive evaluation of people, situations and social processes are to be decided by the adminis-
tration because the administration is not only led by interpretation principles and rules but
also by political arguments; the government can ultimately be politically responsible for
it'31, On the contrary, courts are exclusively led by law and any extra-legal arguments have
to be framed by legal principles?¥2 - although i recognize that legal indeterminacy will only
occur in important and hard cases {the amount of legal arguments will never ensure or jus-
tify one and only one resul{ in important and hard cases), it will often occur and extra-legal
arguments will imply judicial discretion,

Most arguments used in respect of subject-matters other than taxes are not applicable
to the Iatter, being the case of the practicability arguments connected with the impossibility
to have access to certain evidence because it cannot be repeated and to the technical-scien-
tific character of the matter (practical difficalties with regard to the judicial control of oral
examinations at universities, for example) and the technical-scientific characterization of
some independent commissions.

In tax Law, legal vagueness and indeterminacy do not as a rule imply the granting of
administrative discretion, since it does not require a subjective assessment in each concrete
case. Taking into account that the legal type of fax, as previously discussed, has to be deter-
mined by parliamentary law, and that legal determinacy is required in respect of the policy
decisions on the legal type, administrative discretion as above defined has to be exceptional
and justified by constitutional principles that in a concrete case are to prevail over the exclu-
sive competence granted to parliamentary law. In tax law, any discretion granted to the gov-
ernment (to the minister of finance) will most frequently cecur in respect of tax benefits
rules, which are not strictly tax rules since they have extra-fiscal aims, constitute an excep-
tion to the tax incidence rules and to the ability-to-pay principle, and are therefore simulta-
neousiy led by the principles belonging to the economic constitution and to the tax consti-

130. FritzOssenbibi, “Ermessen’ und ‘unbestimmter Rechtsbegriff' im Verwaltungsrecht”, Recht und Staat in Geschichie
und Gegenward, n. 230-231, Tibingen, 1960, p. 87; “Tendenzen und Gelfahren...", cit., p. 619,

131, See Ana Pauta Dowrado, O Principio da fegalidade Fiscal. ., cit., pp. 468 et seq, and the literature cited therein.

12, Idem.
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tution. As a general rule, interpretation: of the law will be decisive for determining whether it
requires such single assessment.

This means that if the law is not unconstitutional because the legal type of tax has
heen satisfactorily determined by parliamentary law, vagueness and application of vague
laws by the tax administration will imply judicial control, unless the principtes of legal cer-
tainty and predictability together with the principles of practicability and second-best
equity, recommend reduction of vagueness and indeterminacy by a general and abstract
rule, either by regulations, rulings or soft law instruments.

1.4.2. Judicial control of vague laws

Reporting the situation in the contributions published below, I verify that in seme countries
the requirement of detailed statutory regimes seems to be effectively controlied by the
courts (e.g. Belgian, Brazil, Greece, Japan, Poland and Russia)!33 and that indeterminacy is
associated by some national courts with the necessity of fighting tax abuse (e.g. Belgium,
Denmark)134, but except for the Danish report and its author's view!33, simplicity of tax law
was not mentioned as a reason for indeterminate laws. Nevertheless, complexity as a prob-
lem that can lead to non application of a law by the judiciary is mentioned in the UK
report!38 and complexity arising from a huge amount of regulations and rulings was men-
tioned {e.g. Japan’¥7). In countries such as Canada, the UK and US legal indeterminacy is not
seen as a problem, since it belongs to the courts to find the ultimate meaning of a statute
{using all interpretation methods, regulations, administrative rulings, judicial decisiqns and
general principles)y1?8, [n Canada, statutery indeterminacy will be unconstitutional if it
infringes the “right to ife, liberty and security” (if they lead to arbitrary results), and in the
USA, if it is so unclear that will be arbitrary!?, In Serbia, there are doubts on whether legal
indeterminacy raises an issue of constitutionality! 4, but most reporters highlight that in
the case of indeterminacy, regulations and rulings will complete the regime (differently,
Greecel4l),

Consttutional courts have in some reported countries {e.g., Belgium, Brazil and
Poland) held vague tax rules unconstitutional once or twicel42. In Japan the Supreme Court
has declared tax rules unconstitutional due to indeterminacy in a few cases!®3. In Russia the
Constitutional Court has held some vague tax rules unconstitutional, but the case law is
increasingly filling in the legal indeterminacy#4. It must be stressed that in most reported
countries, the competent courts have never held a tax rule unconstitutional due to its inde-

133. Bruso PeetersfEly van de Velde, cit., 2.2.3.4,; Mareo Anténio del Greco, cit,, 2.4.; Eleni Theocharopouloy, cit,, 2.6.3.2.
and 2.6.4.: Kimara, cit., 2.; Krzysztof Last fki-Suteckif Wojciech Morawski, 2.10.2; M. SentsovafDanil V. Vinnitskiy, cit.,
2122

134. Bruno PeetersfElly van de Velde, cit, 2231, 2.2.32;; Jaceb Graff Nielser, cit,, 2.4.2. and 2.43.

135. Jacob Graff Nielsen, cit,, 2.4.2.

136, See also the reference to compiexity as a problerm that can lead to non application of a law by the judiciary, in the UK
repert: Sandra Eden, cit, 217.3,

137, Kirowra, cit, 2.8.1.

138. Martha O'Brien, ¢it., 2.3.3.; Sandra Eden, ¢it., 2.17.3; Wiliiam B. Barker, ¢it.218.3,

139, Martha ('Brien, cit., 2.3.3; William B. Barker, cit., 2.18.3.

140. Dejan PopovigGordana [li¢Popov, cit, 2.13.2.

1 Eleni theocharopotdou, cit., 2.6.4.

§42. Bruno Peeters/Elly van de Velde, cit,, 2.2.3.4.; Marco Anténio del Greco; 2.4.; Krzysztof Lasifski-SuleckifWojciech
Morawski, cit., 2.10.2.; tax rules have been challenged oa the basis of indeterminacy in Canada, but ne tax provision
has ever been held to be invalid on that basis: Martha O'Brien, eit,, 233,

143, Kimura,cit,, 2.8.2,

144. M. SentsovafDanil V. Vinnitskdy, cit., 2.12.2.
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texminacy. As a result, vague rules are considered to be compatibie with the rule of lawin
most situations and when leading to indeterminacy their application either implies the
supremacy of the tax administration or of the courts.

In some countries, the literature highlights the difference between discretion and
indeterminacy (e.g. Austria, Germany, Greece, Portugal)145: discretion is often considered to
be prohibited; in the case of legal indeterminacy, the final word belongs to the cousts, In
Greece interpretation seems to be close to a literal interpretation (on the opposite side, see
e.g. Canada, Sweden)!46,

Thus, the practice in: various reported countries on the judicial control of legal inde-
terminacy applied by the tax administration varies. In the case of the administrative applica-
tion to the concrete case, in some reported countries, like Germany, courts have or tend to
have the last word on the interpretation of any vague laws (the protection of fundamenta}
rights has led to judicial control by the German constitutional court whenever issues related
to them were raised), unless in the case of German tax rulings, the control of which is dis-
cussed 7. In other countries, such as Portugal, tax courts have until recently avoided control
of indeterminacy, recognizing some margin of free assessment!48. When the tax administra-
tion enacts regulations, it seems common to most reported countries that the courts recog-
nize a broad margin of free assessment on the normative solution chosen by the administra-
tion: what I call a margin of free typifying!4?,

All countries seem to have independent courts, and even if recognizing some margin
of free assessment to the administration, they are in pringiple granted the last word on the
indeterminacy of tax legislation.

I can also conclude that in common law systerns the role of the courts’ case law, in pro-
gressively determining legal concepts and rules is understood as part of their function (see the
Canadian and the US reports), whereas in civil law systems (written) constitutions ¢clearly pro-
vide for an exclusive or nearly exclusive legislative competence of the parliament in tax mat-
ters. As previously mentioned, in some cases, constitutions of civil law countries even expressly
subject specific tax elements to that exclusive competence - normatly, the aforementioned an
and quantum of the tax - tax object, tax subject, taxable base, tax rates—even if reqizirements on
determinacy vary, and in respect of the quantification elements, especially in respect of the tax-
abie base and deductions allowed, some room is granted and recognized by the courts to free
assessment or typifying. The constitutional rules on the aflocation of legislative competence in
tax matters and definition of which tax matters are subject to that competence creates the
grounds for judicial control of legal indeterminacy in civil law countries.

However, in practice, the judicial control on the constitutionality of vagueness in tax
law leading to indeterminate results does not differ much in civil law and common law
countries, The trend, already pointed out by Hart in 1961, shows that the legal families
belonging to one or the other of thern have become closer regarding the way they face legal
determinacy and indeterminacy.

“Two principal devices, at first sight very different from each other, have been used for
the communication of such general standards of conduct in advance of the several oceasions

145, jehannes Helnrichfirina Prinz, ¢it., 2.1.2,; Elent Theocharopoulou, ¢it., 2.6 3.1.; for the German and Portuguese litera-
ture and case law, Ana Paula Dourade, O Principio da Legalidade Fiseal... cit., ¢hs, Vand VL

146. Eleni Theocharopoulou, cit,, 2.6.4.; Martha O'Brien, cit., 2.3.1.; Stefan Olsson, <it,, p-2153.

147. See Ana Paula Dourado, O Prineiplo di Legafidade Fiscal..., cit., pp. 630 et seq.; - Ana Paula Dourado/Rainer Prokisch
- «Das steverrechtliche Legafititsprinzip im portugiesischen und deutschen Verfassungsrechty, fafirbuch des
Offentlichen Rechts, 1999, vot. 47, pp. 35-77.

148, AnaPaula Doazade, O Frincipio da [egalidade Fiscal..., cit, pp. 9 et seq., 143 et seq,, 516 et seq.

149. Following to some extent Lerke Osterlob’s, Gesetzeshindung und {ypisierangsspielrinme bei der Anwendung der
Stevergeseize, Baden-Baden, 1992
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on which they are to be applied. One of themn makes a maximal and the other a minimal use
of general classifying words. The first is typified by what we call legislation and the second by
precedent. We can see the distinguishing features of these in the following simple example.
One father before going to church says to his son, ‘Every man and boy must take off his hat
on enfering a church’. Another baring his head as he enters the chusch says, “Look: this is the
right way to behave on such occasions”50, Still according to Hart, “Much of the jurispru-
dence of this century has consisted of the progressive realization (and sometimes exaggera-
tion) of the important fact that the distinction between the uncertainties of communication
by authoritative example {(precedent), and the certainties of communication by authorita-
tive general language {legislation) is far less firm than this naive contrast suggests”151,

The European Union and its legal system and institutional players, the economic
regional integrations spread throughout the continents, the globalization phenomena, the
legal players at the international playing field both at an institutional level {such as the IMF,
OFECD, EU) or acting as discussion fore (such as the IFA and the EATLP) and the pluralism of
legal sources and competences resulting from them, all have contributed to intensifying the
aforementioned trend of approximation of common law and civil law legal systems.

Although it is clear in most systems that the final word on the interpretation of vague
rules belongs to the courts, and that legal indeterminacy is not a synonym for granting
administrative discretion, the truth is that the answer on who is competent to detezmine the
meaning of vague rules depends very much on the interaction between the tax administra-
tion and the courts, the role played by the former and the latter in the legal system as a whole
and in tax matters specifically, ultimately on how courts interpret and apply the law.

1.4.3. Administrative functions and margin of free typifying through regulations
and rulings

Thave claimed so far that the theoretical-analytical arguments on indeterminacy are not
enough to justify the margin of free typifying granted to the tax administration in enacting
reguiations and rulings. It is true that in the case of regulations the normative competence is
at stake and it can and must be distinguished from the application of vague laws to the con-
crete case. However, in respect of administrative rulings and soft law instruments it is not
clear whether and to what extent I can distinguish them from the inferpretation/application
to the concrete case, since they result from the application of vague laws {decree-laws and
reguiations, if that is the case), to the conerete situation. Application of law as zn analogy cir-
cle between the individual case and the rule, as it happens with case law, is very clear when
one wants to explain the origin of administrative rulings. But in all of the aforementioned
cases of administrative activity - either exercised by regulations, rulings or (other) soft law
instruments — the lawis vague and its vagueness is reduced by the administration and not by
the courts.

Thus, I have to ask whether the tax administration, according to its competence, effi-
cacy, legitimacy and procedure can decide on how to interpret and apply the vague tax legis-
lation to a series of identical cases!52 and possibly create rules. My premise is that this activ-
ity oceurs in respect of more or less vague laws and that implies a margin of free assessment
by the tax administration, lying beyond the core of the legal type of tax.

150. H.LA. Hart, e Concept of faw, cit., p. 12E.

151 ldem, p. 123,

152, Mutatis mutandis, Fritz Ossenbithl, “Rechtsquelien und Rechtsbindung der Verwaltung”, Alfgemeines verwaftung-
srechs, Hrsg. Hans-Uwe ErichsenDirk Ehlers, 12, Ed., Beslin, 2002, p. 219, Ana Paula Dourado, O Principio da Legali-
dade Hscal..., ¢it., p. 469,
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Even if | distinguish between discretion and a free administrative assessmentftypifying
granted by Jegal indeterminacy, I am taking into account the different functions and compe-
tences: the legislative power and the degree of determinacy that parliamentary law has to
comply with, the government and the executive power and the extent to which they are
bound to the {parliamentary) law, the jurisdictional and the control it is expected to imple-
ment.

More than any specificity of the tax administrative activity and the purposes it follows
or the political responsibility that has to be assumed by governments in respect of tax deci-
sions, the aforementioned margin of free assessment uncontrolied by the courts is justified
due to the requirernents of determinacy and predictability. Thus, as a rule, vagueness and
indeterminacy will either lead to judicial control of the tax administrative act or to contzrol of
the legality of the rule complementing the vague law: that is the case of tax abuse aceepted in
many civil law countries as an interpretative principle and asguably by the ECJ as well -
together with the principle of equality tax abuse justifies a certain legal vagueness implying
a casuistic analysis on whether a "wholly artificial arrangement” exists, and that assessment
by the tax administration is to be controiled by the courts. At the same time, principles of the
second and third level can make the abuse principle more concrete and ultimately settled
case law will contribute to progressive determinacy.

Teonclude that the interpretation granted to the law by the tax administration in its
normative regulatory activity either by legally binding instruments or by soft law instru-
ments is to be accepted by the courts as long as the interpretation is defensible, since inde-
terminacy implies that more than one answer is legally correct, and replacing it would
increase uncertainty. Courts must control the legality of the procedure, any contradictory
regimes, control and balance the different applicable international law principles and in the
case of EU Member States the European law principles, as well as constitutional and fegal
principles. However, if the government and the tax administration do not reduce legal inde-
terminacy in the aforementioned manner, the courts must control the administrative appli-
cation of vague rules and reduce its indeterminacy by way of settled case law.

144, Judicial control of rulings in tax law

In principle, rulings enacted by the tax administration only bind the tax administration
itself (in the US, if the interpretative regulations present a reasonable interpretation of legis-
lative provisions, they are followed by the courts - they are deemed to have received congres-
sional approval and have the effect of law.”153). However, rulings enacted by the tax adminis-
tration are in some countries followed by the courts, as long as these rulings are not
considered to be illegal {see, e.g. Canada, Italy, Japan, Poland}!54. In other countries they are
examined along with the evidence and facts of the case {Russia)!55 or ag relevant arguments
{Spain)!5%. Thus, in most countries courts are not bound by the rulings, but i Poland the
courts cannot deprive taxpayers of protection deriving from rulings even if these are ille-
gal!57. In Serbia the Minister of Finance has competence to answer interpretation issues, but
his epinions axe not bindingt58. All this implies that the interpretation by the tax adminis-

153. William B. Barker, cit., 218,35, United States v, Cleveland Indians Baseball Co., 532115, 200, 212 {2001),

154. Mastha O'Brien, 2.3.4.; Federico def Lorenzo, cit,, 2.7.3,; Kirmura, it 2.8, 3,; Kezysztof Lasifiski-Suleckif Wojciech
Morawski, 2.10.3.

155. M. Sentsova and Prof. Danil V. Vinnitskiy, 2.12.3.

156, M. Luisa Esteve Pardo, cit,, 2.34.4,

187, Kezysztof Lasifski-Sulecki] Wojciech Morawski, it 230.3.

i58. Dejan PopovigfGordana lit-Popov, cit, 2.133.

50

Dowrade Part 1. General Report ~ 1.4.5.

tration of indeterminate laws helps the courts to reach & possible meaning (see, e.g. Den-
mark, Spain}159,

1.4.5. Conclusions: Determinacy of the legal type of tax

Comparing different constitutional and legal systems and taking into account the premises
and arguments above, I contend that the core of the parliamentary law and delegated
decree-laws or legislative decrees has to cover the typical cases aimed at the legal type of tax
and that the core has to be broader than the margin left to covering untypical ones.

Regazrding the object of tax, parliamentary law has to directly define the typical mani-
festations of wealth that each tax aims to reach (the paradigm cases), and it also has to enu-
merate them, uniess the political option and defirition is clear and it delegates to the gov-
ernment decree-law or legislative decree the concrete enumeration of those manifestations.
The best technique in this respect seems to be the definition and enumeration of the typical
cases, but an open enumeration with a residual clause that allows taxation of any manifesta-
tion of wealth that can correspond to the definition. _

However, in a rule-of-law State there can be no legal irrebuttable presumption of
wealth, consumption or income, since even though irrebuttable presumptions constitute a
legal technique aimed at achieving legal determinacy, in the sense that they avoid proof of
facts, irrebuttable presumptions on any manifestation of wealth is incompatible with the
ability-to-pay principie. But, if an irrebuttable presumption on the tax object itself is prohib-
ited, rebuttable presumptions are not, namely in the case of wealth the origin of which has
not been declared to the tax authorities and whenever there is non-compliance of coopera-
tion duties {when accounting does not reflect, inform or clarify about-an accrual of income
that justifies the acquisition of certain assets). Moreover, within the European Unien, irre-
buttable presumptions on accrual of income and assessment of the taxable base are prohib-
ited if discriminatory, even if ied by anti-abuse purposes, which means that in the case of dis-
crimination, the tax administration and the domestic courts have to consider the individual
circumstances of the case: the ECJ has recognised application of domestic anti-abuse con-
cepts as fong as that does not prejudice the “full effect and uniform application of the Com-
munity law provisions allegedly relied in an abusive manner”!50, Regarding the taxpayes, it
seems that an iflustrative enumeration of taxpayers is the best technique to adopt, so that
some entities are not outside the scope of the tax by adopting a legal form that is not fore-
seen in the law.

As previously mentioned, quantification of tax has also to be determined by parlia-
mentary law, so that predictability as to the amount to tax to be paid is assured. But, since
quantification often implies assessments based on the typical cases, due to the practical
impossibility of considering the particularities of each case (second best equality), the
details of the legal tax regime can be determined by decree-law or legislative decree and the
more technical aspects by regulations or even rulings in a way that, globally considered, the
tax regime progressively becomes more concrete. In respect of the quantification rules,
namely in respect of deductible costs, tax legislation is frequently vague as is exemplified by
the reported countries in respect of the incurred costs necessary to obtain the gross income.
Taking inte account that vagueness in tax law and legal indeterminacy will reduce the valid-
ity of law and the predictability of the amount of tax to be paid, progressive reduction of that
indeterminacy by enactment of decree-laws, regulations and rulings will contribute to pre-

159. Jacob Gralf Nielsen, <it.,2.4.3.; M. Luisa Esteve Pardo, cit, 2143, 2.144.

160. Opinion of Advacate General Poiaves Maduvo, Halifas, cit., point §5; EC] Case C-206, Pafletta 1996 ECR 1-2357,
para, 25; Kefalas, cit., paras. 21-22; EC| C-373{97, Dionisios Diamantis and Filinlko Dimosie {Greek State ) {2009]
11705, paras. 34-35; Centros, ¢it., paras, 24-25.
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dictable results and also to achieving validity of law, since the parliament will be able to
amend the law if it does not agree with the way in which determinacy was achieved by other
legal and soft law instruments. :

1.5 Relationship between the tax administration and the tax courts

151, The situation in the reported countries

The tax administration is in all countries bound by the court's decision on the case, but in

most countries not bound in respect of similar cases (e.g. in some reported countries the tax

administration has tried to circumvent domestic courts decisions!613 - unless they are com-
mon law systems. In some countries the tax administration follows the case law in similar
cases {e.g. Austria, Belgium, Japan!62), and in some others even pays special attention to it,
andIs even organized by the tax administration itself in order to be available and distributed
to the competent departments and officials (e.g. France, Poland, Serbia)!63.

Iean highlight two aspects that have been mentioned before in this essay and that
show the big influence of the tax administration in the tax legislation:

- Legalindeterminacy is normally filled in by regulations and rulings and if the vagueness of
the legislation is high, the solution found by the tax administration expresses a relevant
margin of free assessment or typifying (relation pariiament{government/bureaucrats);

~ Evenif the courts control the above mentioned free assessment, through the control of
the jegality of the regulations and rulings, if the vagueness is high, they will normally
accept the tax administration’s solution, as long as it is defensible, due to the principle of
practicability, and unconstitutionality of indeterminate legal rules seidom occuzs:

- Andin all, or almost all, countries, when the courts declare the illegality of the tax admin-
istration interpretation of the law, and support the taxpayers’ viewpoint, the tax adminis-
tration will t1y to have the law amended and will often achieve this, in order to reach the
meaning proposed.

1.5.2. Conctusions: The consequences of legal indeterminacy in tax matters
concerning the tax object, the tax subject, and the quantification elements

1 have contended in the previous pages that vagueness of tax laws, when leading to indeter-
minacy, implies a margin of free assessment granted either to the tax administration in
enacting more detailed regimes by regulations, rulings or soft law instraments or to the
courts, the broadness of which depends on the degree of indeterminacy. | aiso contended
that separation of powers in tax law and the rule of law require that vague rules jn respect of
the taxable base and quantification items are progressively determined by a joint activity of
the tax administration and the courts,

The country reports published in this book illustrate that the fact that the courts con-
trol of the application of vague rules by the tax administration creates a balanced solution ~
any transfer of power conferred by the partiament to the tax administeation by the use of
‘Iegal vagueness leading to indeterminacy is compensated by the judicial control of a correct
interpretation.

Bue to the fact that tax law has to be enacted and passed by the parliament, vagueness
intaxlaw and legal indeterminacy will again not as a rule lead to discretion but either to

161 SeePartd,4.354.and4.355.
162. fohannes Heinzich/frina Pring, cit., 2.1.4.; Bruno Peeters{EHy van de Velde, 2.2.5.5.; Kimura, 2.8.4.

163. Fmmanue] de Crouy-Chanel and Atexandre Maitrot de la Motte, cit, 2.5.5.4,; Krzysztof Lasifiski-SuleckifWoiciech
Morawski, 2.10.4.; Dejan PopovitfGordana llit-Papov, 2,134,
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judicial controf oz, in the case of the taxable base (quantification ems), to a subsequent
concretization work by the government, administration and courts, possibly implying a cre-
ation of rules. Notwithstanding the distinction I mentioned in 3.5. and reintroduced below,
all of them must look for the typical situations and foresee them. In the case of the govern-
ment and tax administration, they are supposed to act by issuing a general and abstract rule
- decree-law, regulation, ruling -~ and in the case of the courts, case law should be consistent
and progressively settled. The main and real disadvantage with this methodology is that it
greatly contributes to complexity of tax law!64,

It seems, however, that as long as taxes remain high in OECD countries, complexity of
tax law is unavoidable, Although all tax systems reported in this book are presumabiy too
compiex, the legal sources feading to this complexity vary and it seerns that in countries
where the legislative cornpetence belongs exclusively to the parliament the law itself is very
(perhaps too) detailed (e.g. Germany), whereas in those reported systems where the legisia-
tive competence can be and is delegated to the government the complexity derives from
multiple sources: laws enacted by parliament, decree-laws enacted by the government, regu-
lations enacted by the government or the minister of finance, rulings enacted by the tax
administration (e.g. the Netheriands and Japan) and detailed case law {cf. Austria).

Taldng into account the previous premises, my conclusions in respect of the legal type
of tax axe the following ones: legal indeterminacy of the tax object and or the tax subject
implies an option between yes and not it is taxable [it is not taxabile; i is a taxpayerfit is not a
taxpayer. By legal indeterminacy, | mean in this context the two forms I mentioned above
and that I now recall: one form of indeterminacy occurs when the law does not give an
answer in important or difficult cases because the amount of legal arguments is never ade-
quate to Jead to any result (so-called legal gap)t®5; and the other occurs when legal argu-
ments can justify several answers and not only one, and it implies that some situations (tax
object or tax subject) can be neutral or negative. In these cases, where a yes or no answer is
required, vagueness and indeterminacy lead to an issue of boundaries of permitted interpre-
tation vs. prohibited interpretation, since either there is a legal gap or candidates for the rule
can be neutral or negative. I contend the decision on whether the tax object or the tax sub-
ject is foreseen or not in the law requires an assessment on a case-by-case basis, and accord-
ingly the answer always belongs to the courts. Moreover, there are no reasons of practicabil-
ity or equality that justify enactment of more detailed rules by the tax administration, and
any legal gaps (implying a no answer from the interpreter) have to be fulfilied by the legisla-
tor.

Inrespect of quantification rules, the inclusion in or the deduction of certain amounts
(e.g. transfer pricing issues, deduction of necessary, indispensable or reasonable costs, repre-
sentation costs, deduction of health care costs, ete.} from the taxable base is a matter of mas-
sive administration, and the principles of equality (a second-best equality or the achievable
equality} justify the fact that the tax administration is guided by the typical taxpayer or the
typical case when vague laws and resulting legal indeterminacy allow for more than one cor-
rect legally justified decision. As previously mentioned, enactment of rules on the basis of
vague laws must be considered legal by the courts as long as the interpretation granted to
them by the tax administration and any typifying implying creation of rules is defensible. If
in the process of congolling legality of the governmentfadministrative norm within the

164. Christian Waldhoff, “Vertrauenschutz im Steverrecht”, Vertravenschutz im Steuctrecht, Brsg. Heing-Jlirgen Pezzer,
DSG, B, 27, Koln, 2004, pp. 129 et seq.; Klaus Vogel[Christian Waldhoff, Grandlzgen des Finanaverfassungsrechts,
Sonderausgabe des Bonaer Kommentars zum Grundgesets, (Vorbemerkungen zi Art. 104 a bis 15 G6) Heideiberg,
1999, pp. 316 et seq.

165. This can also occur when there is conflict among several rules and principles, because the legal system is very rich:
ColemanfLeiter, cit., pp. 226-227 et seq.
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margin of free assessmentftypifying, the court itself suggests a solution replacing the one
given by the tax administration, it will increase legal uncertainty. This margin of free assess-
mentftypifying within the scope of normative process must be especially recognized in
respect of the tax matters identified by the tax courts and the literature, according to criteria
regarding sharing of specific competences, namely the principle of practicability and the
political responsibility of the government in respect of certain politically oriented decisions:
granting of deductions, definition of tax havens, granting of tax benefits {state aids).

Due to the principle of people’s sovereignty {or the “no taxation without representa-
tion” aphorism), validity of law, predictability and legal certainty of amount of taxes to be
paid, administrative discretion is only exeeptionally acceptable.

Taking into account the previous conclusions, if I next admit that the tax administra-
tion grants a certain meaning to a vague legal rule taking into account the circumstances of
the individual case, the court has to control the administrative application of the rule and in
respect of quantification issues, it may even consider that typical cases should have been
taken into account {for example, on the ground that there is no certainty on the underlying
individual elements such as documentation on costs and its characterization, the value of
the immevable asset) and accordingly substitute the interpretation granted by the tax
administration for it. Sach a decision based on the frequent or average typical case will
hopefully create the basis for settled jurisprudence in the future. Subjects such as adminis-
trative corrections to the taxable base, application of indirect assessment methods in case
cooperation duties are not fulfilled, valuation rules on immovable propexty, should be pro-
gressively defined on the basis of general administrative rules and coherent case law. How-
ever, judicial decisions based on the frequent or average taxpayet should be subsidiary to the
administrative action by way of regulations and rulings since courts are by definition sup-
posed to decide the individual case according te its particular circumstances.

1.6. Relationship between different legal sources {legal pluralism)

EU Member States tax systems reported in this book face a challenge concerning pluralism of
legal sources emerging From each Member State’s domestic system, from the EU legal order
~EU primary (the Treaties) and secondary (directives, regulations) legislation and soft law
instruments - and from international treaties to the extent that they are domestically apphi-
cable. in the case of ELY Member States, the most complex issues arise in respect of EUJf and
domestic legal orders, Le. in respect of what is known as internal legal pluralism, or, in other
words, legal sources binding the EU institutions and the Member States. This challenge
affects both the domestic legislator that has to comply with EU Jaw, the tax administration
and courts that have to comply with ali valid legal sources (EU, international and domestic
law). Conflicts may arise in respect of EU constitutional law and demestic constitutions since
acceptance of the primacy of EU law over national constitutions has not been uncontrover-
sial and unconditional which jmplies that plurality of constitutional sources are often to be
solved in a non-hierarchical manner, by reciprocal influence and recognition of common
principles and rules. Conflicts of the EC Treaty and national constitutions have not arisen so
far in tax law, but can arise in the future in respect of principles such as the separation of
powers, the sovereignty of the people, legal certainty, retroactivity, equality and abuse of law
(and now in respect of the TFEU), External legal pluralism can raise other sort of conflicts,
namely, in respect of the interpretation of tax treaties and instruments of soft law {e.g. codes
of conduct, OECD reports and commentaties), which often imply cross references to domes-
tic law concepts and the competent judicial organs do not often promote coordination
regarding the interpretation of different legal orders. But legal arguments and strategies cir-
culate more than ever among different fora and legal jurisdictions.
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In the reports published below, in most EU Member States, the tax administration acts as
being bound to tax treaties and EC secondary law (in the latter case, FEU Member States}, but
it does not consider itself bound to the ECJ case law. On the contrary, in the same EU Member
Siates, courts are constitutionally bound to international and EU law'(m the latter case, EU
Member States}, including the ECJ rulings, in principle even if the ruling refers to_ether
Member State’s legislation, as required by the CILFIT doctrine. 1 recall that a.ccerd:ng to 'Cﬂ.n
FIT an EC] decision can be so clear on the compatibility of a certain domestic rule or regime,
that a similar rule or regime in force in another Member State can and s.hould be decided by
national courts without a refersal to the ECJ. But in practice, interpretation of CILFIT by
national courts of EU Member States varies considerably!66.

166.5ee the General Report and Part { of Ana Paula DouradofRicardo Borges eds, Zhe Meaning and Scope of the Acte Clair
Docirine in Direct Taxation, IBFD, Amsterdam, 2008, 515 pp.
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