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Preface

The European Court of Justice is a driving force in the field of direct tax har-
monization, Cases pending at the ECJ are therefore very carefully analysed by
both academics and practitioners.

On 25-27 September 2008, we organized a conference to discuss the cases
now pending before the ECJ in connection with the fundamental freedoms and
direct taxation. The possible consequences of future ECJ decisions were also con-
sidered. A great number of leading experts on European tax law accepted our in-
vitation to attend the conference. This book contains the results of the conference.

Without the support of the Wolfgang Gassner Research Fund for International
Tax Law, the Austrian Branch of the International Fiscal Association (IFA), and
the City of Vienna, the conference and the entire project itself would not have been
possible.

We are very grateful to the authors, who not only gave us impressive presen-
tations on the pending cases but who aiso committed themselves to an extremely
ambitious schedule and participated in the discussions at the conference with coa-
siderable enthusiasm.

Again, we would like to express our sincere thanks for the co-operation and
swift realization of this publication project to the publisher Linde, who generously
agreed to include the book in its catalogue.

Our particular thanks go to Renée Pestuka for the smooth organization of the
conference, to Margaret Nettinga, who greatly contributed by editing and polishing
the texts of the authors and to Lisa Paterno who supported us in deciding on the
structure of the conference and did essential work in the preparation and publication
of this book.

Vienna, Qctober 2008

Michael Lang Pasquale Pistone Josef Schuch Claus Staringer
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Wiodzimierz Nykiel/Tomasz Kardach

V1. Proposed Changes to the Personal income Tax Act

The Polish government already prepared draft legislation introducing changes to
the Personal Income Tax Act. The draft law includes a number of changes intro-
duced with a view to assure compatibility of income tax law with the EC funda-
mental freedoms.

The provision at stake in the Riiffler case was amended in response to the judg-
ment of the Constitutional Tribunal delivered on 7 November 2007,

The proposed draft includes provisions allowing the social security contri-
butions payable in the other EU, EEA Member State or the Swiss Federation to be
deducted from taxable income by residents of Poland. The draft also provides for
the possibility of tax deduction of the health insurance contributions payable by
residents of Poland in the other EU, EEA Member States or the Swiss Federation,
The amendment should enter into force on | December 2008,
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Portugal:

The Infringement Procedures Involving Portugal and

the Commission v. Portugal Case

Ana Paula Dourado/José Almeida Fernandes

Interest Payments on Mortgage Loans, C-105/08

1.1
12

1.3

1.4
1.5

Description of the facts and issues

Commission infringement procedure and referral to the
European Court of Justice

Free movement of services, free movement of capital or
freedom of establishment

Discriminatory treatment of comparable situations
Withholding tax and source taxing rights

Other Infringement Procedures

2.1

2.2

2.3

24

European Commission refers Portugal to court —
IP/08/147 (31/01/2008): 2005 tax amnesty legislation,
which provided regularization at a preferential penalty rate 0of 2.5%
for investments in Portuguese government bonds
(instead of 5% in any other assets)
IP/08/1024 (26/06/2008): tax provisions according to which
non-resident taxpayers have to appoint a fiscal representative
if they obtain taxable income in Portugal
European Commission requests Portugal to amend its
discriminatory taxation of lottery winnings — IP/08/1355 (18/09/2008)
Withholding Tax Issues
24.1 1P/08/339 (28/02/2008): tax rules applicable to investments
held in financial institutions established outside Portugal
2.4.2  IP/08/712 (26/05/2008): rules under which dividends
paid to foreign pension funds are taxed more heavily than
dividends paid to domestic pension funds
243  IP/G7/66 (22/01/2007): rules under which certain dividend
payments to foreign companies (outbound dividends)
may be taxed more heavily than dividend payments
to domestic companies (domestic dividends)
244  European Commission refers Portugal to court —
IP/08/153 (18/09/2008): discriminatory tax provision
against non-Portuguese service providers
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Portugal

. Interest Payments on Mortgage Loans, C-105/08

1.1 Description of the facts and issues

As a rule, interest payments on moxtgage loans are subject to a withholding tax at
a tax rate of 20% on the gross amount. However, Portuguese banks are not subject
to a withholding tax on interest derived from such loans and thus are only taxed
on their profit. Non-resident banks with a permanent establishment (hereinafter,
also PE) in Portugal to which the debt claim in respect of which the interest paid
is effectively connected with such a PE are also understood to benefit from non-
application of the said withholding tax obligation. Other non-resident banks de-
riving interest arising in Portugal are subject to a final withholding tax of 20% on
the gross amount of interest. The latter withholding tax rate may be reduced by
virtue of the application of double taxation conventions! conctuded by Portugal or
by the application of the Interest & Royalties Directive, but the apptication of the
Jatter to mortgage loans seems quite doubtful, since the requirements of the Direc-
tive will not be fulfilled. Besides, there are no election or refund mechanisms
available for a non-resident bank without a permanent establishment within the
Portuguese territory to enable it to deduct at source its financing costs connected
with the interest income arising in Portugal. It is known that the difference in treat-
ment between resident and non-resident banks has led to the use of loan structures
involving resident banks acting for fronting purposes® to offset the disadvantage
of the application of withholding tax in the interest payment flows that may cause
a market distortion.

1.2 Commission infringement procedure and referral to the
European Court of Justice

The European Commission (hereinafter, the Commission) first sent a formal re-
quest to Portugal regarding the alleged discriminatory treatment concerning inter-
est payments to foreign banks in December 2005. According to the Commission,
current rules restrict Portuguese consumers from taking out mortgage loans from
banks outside Portugal.? Reference was then made to both the decision of the Euro-
pean Court of Justice (ECJ) in Gerritse* and the previously announced willingness

| The double taxation conventions entered into by Portugal provide for a sharing of taxing
rights between contracting states concerning interest income, but restrict the taxation at
source to a maximum tax rate of 5%, 10%, 12% or 15%.

2 Resident banks interest payments to ron-resident banks are not subject to the withholding of
tax and hence the possible interposition of the bank might be to be able to avoid the interest
payment flows from being subject to any tax withheid.

3 See [PA6/42 dated 16 January 2006.

4 BCT 12 June 2003, C-234/01, Gerritse [2003] ECR 1-5933.
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of the Commission to take action against national mortgage credit rules deemed
incompatible with EC law in the Green Paper “Mortgage Credit in the EUJ”.S

In July 2006, the Commission acknowledged the failure of Portugal to amend
its tax legislation and announced its decision to refer Portugal to the ECJ under

Art. 226 para. 2 EC.® The action against Portugal was only actually brought before
the ECJ on 6 March 2008.7

1.3 Free movement of services, free movement of capital or
freedom of establishment

The first issue to be raised concerns the fundamental freedom that is possibly in-
fringed by Portuguese legislation. According to the Commission, both the free
movement of services and the free movement of capital are restricted by the
Portuguese rules. The Commission argued that “the taxation applicable in Porty-
gal to interest paid to non-resident financial institutions leads to a far heavier real
tax burden than that borne by resident taxpayers in respect of similar income” and
that as such that legislation “constitutes a restriction of the fundamental freedoms
enshrined in Arts. 49 and 56 EC and in the corresponding provisions of the EEA
Agreement”.® In the pending Truck Center case,® the question referred to the ECJ
is similar to the one raised by Portuguese legislation. Belgian withholding tax on
interest payments by resident companies on loans taken out from companies out-
side the Belgian territory may deter Belgian residents from taking out loans from
those non-resident companies, since there is no withholding tax on interest pay-
ments on oans taken out from resident companies; the aforementioned legislation
may also produce a restrictive effect in relation to those companies, inasmuch as
it constitutes an obstacle to their investing in Belgium in the form of loans, 10
In Truck Center, according to Advocate General Kokott, the compatibility of
the Belgian regime is to be analysed under the freedom of establishment, follow-
ing the definite influence criterion,!! because the discriminatory regime results
from a joint application of domestic ruies and tax treaty rules: although domestic

3 Ses IP/05/971 dated 19 July 2005,

8 See IP/06/971 dated 11 Fuly 2006.

7 See OJ 2008 C 116, p. 15

Tbid.

Opinion of Advocate General Juliane Kokott on ECJ 18 September 2008, C-282/07, Truck

Center; pending.

19 See ECT 15 July 2004, C-315/02, Lenz [2004] ECR 1-7063, paras. 20-22; 24 May 2007,
C-157/05 Holbéck, [2007) ECR 1-4051, para. 30,

T ECT 13 April 2000, C-251/98, Baars (2000} ECR 12787, para. 26; 12 September 2006,
C-196/04, Cadbury Sehweppes [2006] ECR 1-7995, paras, 31-33; 3 October 2006, C-452/04,
Fidium Finanz [2006] ECR 1-9521, paras. 34 and 44-49; 12 December 2006, C-374/04, ACT
Group Litigation [2006] ECR 111673, paras. 37-38; 13 March 2007, C-524/04, Thin Cap
Group Litigation {2007) ECR 1-2 107, paras. 26-34; C~157/05, Holbdck, para. 22:

o oo
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rules are discriminatory even in the case of minori?y hplc}ings, apphcgﬂon of the
tax treaty rules to the concrete situation implies d1scn‘mmat§on only in the 'casei
where there is at least 25% holdings. However, the question reigned by the nauonaf
court concerns the compatibility of domestic legxslatioz} w1.th the free?dgm }(:
capital. The first issue then is whether the Portugunese leg;siatxom falls Wltl_nn the
scope of the free movement of services, capital (as argqed by the Commlséion) 01;
establishment (as in the Truck Center case, aCCO.rdmg to Advocate engra
Kokott). Unlike the Belgian legislation (i.e. domestic 1"u1es. anC'I tax t]featydrudetsg
analysed in the Truck Center case, the Portuguese legislation is not g;tf@ | te A
apply only to those shareholdings which enable th‘e lqnder to hgve a defini e.En
fluence on the borrower’s decision and to determine its activities (for a similar
reasoning, muttatis mutandis, cf. Holbéck, 12 para. 23). The Portuguese 1eg1s}étt10‘n
that makes mortgage interest subject to withholding ’ta)f, in the event the len ler is
a foreign bank without a permanent establishment \_mz%un the Portuguese teI:ntory
whereas there is no withholding where the lender is a qutuguege bank or a per-
manent establishment of a non-resident bank, does 1ot d1fferent1ats§ according to
the existence of any holding or the extent of the holding (cf. Holbdck, para. 24).
The same is true for tax treaties concluded by PorFugai, We can therefore conclude;
that the legislation under analysis does not fall within the scope of the freedom o
ishment.
esmltt)"i\ivﬂow consider whether it falis within the scope of th{? free moven}gnt of
services or the free movement of capital, it follow:? from fthe Fidium Fi inanz f:alse
that the activity of granting credit on a commercial l_)asm concerns, in prmuphe,
both the freedom to provide services within the meaning of Art. 49 et seq. ax-}d the
free movement of capital within the meaning of Art. 56 et $€q. (demn':v Fn;anz,
para. 43). Moreover, the Portuguese legislati(?n that prc?yldgs exemption 'rorfa
withholding interest paid to resident banks aims at fa(npt'atmg .baukmg tr(gl&.»
actions and the offer of their financial services. As in the dez_um Fmafqz case, Ie;e
movement of capital is an unavoidable consequence of a possible restriction on :he
freedom to provide services (Fidium Finanz, paras. 48-49). Thu.ts, contrary 1o ef
Commission’s position, the Portuguese legislation only falls within the scope of
the free movement of services and not within the scope of the free movement ;}
capital. This also means that banks established in nog—Member Statfzs cannot cﬁ) ¥
on the provisions concerning free movement of services and are not protected by
Artfe?us now focus on the withholding tax an(‘i the arguments raised by tge
Commission in respect of the Portuguese legislation and by the taxpayer in the
Truck Center case (cf. Opinion of Advocate General Kokott, Truck Center, paras.

26-27):

12 See footnote 11.
13 See ibid.
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e Itis argued that the withholding tax implies additional compliance costs;

e It is also argued that there is a financial disadvantage due to immediate re-
duction of the interest received; and finally

e Itis argued that there are cash flow disadvantages to the lender.

1.4 Discriminatory treatment of comparable situations

However, the first issue to be raised is whether there is discriminatory treatment
of comparable situations. The Commission stated that “the taxation applicable in
Portugal to interest paid to non-resident financial institutions leads to a far
heavier real tax burden than that borne by resident taxpayers in respect of similar
income”. Portugal argued in the currently pending infringement procedure re-
garding the application of a withholding tax on service payments to non-resident
service-providers “that in the case of taxation on the gross income the difference
in the tax base might be offset by the difference between the rate applicable to
resident entities — 25 %, and the final withholding tax rate — 15 % ~ applied to non-
resident entities.”!*

On the one hand, the authors® understanding is that such a possibility will, on
a factual basis, be extremely uniikely where the banking industry is concerned. On
the other hand, according to the Commission reply in the course of the same in-
fringement procedure, “discrimination exists when it cannot be ensured that dif-
ferences in the level of taxation due to the differences in the tax bases are always
offset by the differences in the tax rates™.!® The adoption of an implicit presump-
tion according to which the level of taxation would be lower by simply referring
to the difference in terms of tax rates does not appear to be an adequate analysis
of the compatibility of a provision with the EC Treaty. 1617

1.5 Withholding tax and source taxing rights

Let us accept that the point of departure is the comparison to be made between
taxation of resident banks (lenders) and taxation of non-resident banks {lenders).
Resident banks are exempt from withholding tax, whereas interest accruing to
non-resident banks is withheld at source. The issue is whether this ultimately means

1 See IP/08/1353 dated 18 September 2008.

1 Thid,

Pistone, European Direct Tax Law: Quo Vadis?, in Hinrekens (ed.), 4 Fision of Taxes within and
Outside European Borders — Festschrift in honour of Prof. Dr. Frans Vanistendael (2008),
pp. 717 (pp. 722-723).

In Truck Center, GA Kokott has apparently devised a difference between the taxation of
services and interest that would have a bearing on whether business expenses directly related
to the income should be taken into consideration primarily in the state of source or the state
of residence to determine whether it was plausible or not to make an appraisal of whether the
level of taxation of non-residents was higher or lower than that of residents (see point 70}
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that in order to eliminate that heavier burden, Portugal should not tdx interest in:
come at source accruing to foreign banks. Thus, we have to confirm in'the firs
place whether the source state has taxing rights on interest income accruing t
non-residents. R
The issue of the application of withholding tates on gross interest income and:.
its inappropriate nature has been thoroughly discussed at the OECD level. In the -

Commentary to Art. 11 para. 2 of the OECD Model Convention it is highlighted 'f_:: e
that this type of taxation raises a problem that “essentially arises because taxation :

by the State of source Is typically levied on the gross amount of the f??tereSI an_d-there-' '
fore ignores the real amount of income derived from {he transaction for w'h;.cfz rhfz
interest is paid, and which is particularly imporiant in the case lof ﬁnanczal l?’tSFl-
tutions. For instance, a bank generally finances the loan, which it grants with
finds lent to it and, in particular, funds accepted on deposit. Since th‘e State of
source, in determining the amount of tax payable on the interest, will usually
ignove the cost of funds for the bank, the amount of tax may prevent the”trémgm
action from occurring unless the amount of that tax is borne b)‘; the debtor. »
Exclusive taxation by the state of residence would solve this pgobiem. Anc_i in
fact, some tax treaties concluded by Portugal prqvide for .exempno‘n f'rom Wi‘th-
holding tax in the source state when the ier}der is a cgertgun financial institution
{identified in the treaty — e.g. the tax treaty with Romania 11999] and the tax treaty
i n [2003]). -
Wlt?nstg;d:asg, the i]gsue is whether the ECJ must analyse the gompahbﬂﬂy of 1%he
domestic rule with the EC Treaty or instead, the comp_aub;iity of the effective
regime resulting from the application of the tax treaty with th; EC Treaty, as Ad-
vocate General Kokott suggests in the Truck C'efﬁer case. But }f according to atax
treaty, the source state has taxing rights on interest accruing to non-re?ment
banks,'® and since there is no harmonization beyonc’i ﬁ}e scope ot;“ the Intfnest &
Royalties Directive, the next issue is whether it is po§s1ble fo tax interest mporr:e
accruing to non-resident banks in the same way as interest mcome accruzngb 0
resident banks or permanent establishments from a bank resident in a Member
St&tzccording to Scorpio® (paras. 33-35) and the Opinion of Advocate Genera{
Kokott in Truck Center (para. 35), a withholding tax 1s the_mstmme:nt that asszres
taxing income paid to non-resident companies, and thfase include banﬁks. Bemzzes_;,_
unlike the withholdings analysed in Gerritse,?' Scorpio and Centro Equestre,™ it

8 Qee para. 7 of the OECD Conymentary on Art. 11 - .
9 C?; é)ckrli'm, Losing out at the snooker table, in Hinnekens {ed}), 4 iﬁstowz of I“axes w:thnzgocgéd
Outside European Borders — Festschrift in honour of Prof. Dr. Frans Vanistendael { )
. 813 and 821, _ ‘
20 BeI 3 October 2006, C-290/04, Scorpio (20061 ECR 1-9461.
2234001, Gerritse. . ‘
22 RCJ 15 February 2007, C-345/04, Centro Equestre (2007} ECR 1-1425.
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seems very difficult to withhold the tax on the interest accrued to the non-resident
on its net amount, or to refund any concrete amounts corresponding to costs, since,
contrary to what happens in respect of other services, it is very difficult, if not im-
possible, to determine the amount of expenses related to the interest derived from
a mortgage loan. Banks financing costs are of such a nature that a tracing approach
able to allocate the costs to a concrete mortgage loan does not seem practical.
Moreover, the difficulty in determining the attributable expenses to a bank’s per-
manent establishment have been somewhat indirectly highlighted in the work of
the OECD Discussion Draft on “The attribution of profits to permanent establish-
ments — Part Il — Special considerations for applying the authorised OECD ap-
proach to permanent establishments (PEs) of banks” (December 2006), namely on
the discussion on how to attribute capital (i.e., non-interest bearing capital) to a
permanent establishment of a bank. The difficulties arising from such an issue
where Portugal is concerned are enhanced by the fact that Portugal has made an
observation 1o the 2008 OECD MC Commentary stating that it “reserve its right
not to follow the position expressed in paragraph 45 of the Commentary on Arti-
cle 7 {i.e., methods for ‘free’ capital funding determination] except whenever there
are specific domestic provisions foreseeing certain levels of ‘free ‘capital for per-
manent establishments”.

The previous paragraphs mean that ultimately we are discussing the compati-
bility of the withholding tax mechanism with the free movement of services and
not whether it has to be calculated on the net vs, gross amount of inferest paid. And
prohibiting withholding tax on interest paid to foreign banks ultimately implies
that the source state of the interest does not have a taxing right on that income. In
other words, the issue is whether a withholding tax is a proportional and adequate
measure to tax interest accruing to non-resident banks (Truck Center, para. 37). If
instead of a tax withheld, net income would be directly collected from the non-res-
ident taxpayer at a later moment, with the assistance of the residence state, com-
pliance costs would be much higher (Truck Center, paras. 43-46). Unlike Denkay-
1% and dmurta,? there is no double economic taxation in this case and all expens-
es will be deducted in the State of residence.

We may then claim that the disadvantages resulting to the non-resident banks
are an unavoidable consequence of the exercise of their taxing rights by the source
State and the State of residence (Kerckhaert & Morres,® para. 20; Truck Center,
Advocate General Kokott, paras. 55 —-56).

It cannot be denied however, that the banking business and its players in the in-
dustry are quite sensitive to timing issues and the disadvantage of the application
of'a withholding tax on interest income is burdensome and can easily be quanti-

L ECT 14 December 2006, C-170/05, Denkavit Internationaal {2006] ECR 111949,
¥ ECJ 8 November 2007, C-379/05, Amurta [2007] ECR 1-9569.
25 ECJ 14 November 2006, C-513/04, Kerckhaert & Morres [2006] ECR I-10967.
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fied by applying the existing market interest rates to the amount of money with-
held and a possible partial refund. Moreover, on several occasions th'e ECJ has al-
ready considered that a cash-flow disadvantage represented a restriction to the fre':e
movement of capital %6 The proportionality test may also play‘a mgmﬁcant rple in
the case under discussion, since even if the application of a w@heidmg tax is not
considered incompatible with the EC Treaty, one could still .dISCHSS. whetherl the
cash-flow disadvantage derived from the application oﬁ the w:ﬂlholdmgzgax might
lead us to claim whether such a national tax provision is propomc'm'atte. _

Although in the end, the issue raised in t}}e Portugal v. Commission case is an
issue of taxing rights and therefore an unavo@able consequence of the. absence of
harmonization, a balanced solution lies in giving thf: option to n(_)n—resul.ent banks
to be taxed on their net interest, following the criteria laid down in Ge_mtse, Scor-
pio and Centro Equestre. In this case, the t‘axpayer can also take into account
whether the expenses are deducted in the residence siate.

Il. Other Infringement Procedures

The Commmission has initiated a series of infringemer_lt procedures against Portu-
gal regarding its discriminatory rules on direct taxation, The spectrum of zzsufasl
covered is wide and deals with subjects such as tax amnestylmles, procedura

rules, lottery winning and especially with di_fferent types of issues concemlrig
withholding tax issues. Although several infringement procedures are currently
pending, the European Commission has oyly brought P_()rmgai to ﬂ_lc ECJ r;cerg-
Iy in the case dealing with the discrimmat‘ory taxation of fo.relgp pgn 5 ( t
105/08), discussed above. Below we summarize the current pendn_lg n_lfrmgemen

procedures on direct taxation. They seem quite simple to solve, taking into account
existing case law, and therefore we only make Tef@rence to the Commission argu-
ments and to the relevant case law when applicable, no further comments being

added.

2 14 December 2000, C-141/99, 4MID [2000] ECR 1-11619, para. 23; 8 March 2001,
2297/98, Metallgeselischaft and Hoechst [200}] ECRI-1727, para. 44; 112 I?lecentlber[zzggg],
C-446/04, FII Group Litigation, para. 172; Opinion of tf_;e Advocate Genera S arl?s on29
ECR I-11753; 14 February 2008, C-414/06, Lid! Be!gzur_n (not vet pubhsbed), ﬁiiréi. ‘f -

27 in Truck Center, GA Kokott has clearly dismissed any interpretation that .cmé raw simé
the Lidl Belgium decision an argument against the relevance of cash-flow disa éantagt; »and
a possible reversal of the ECJ regarding the issue {see point 48). The Advocatet eneraemate
stated clearly that “a disadvantage in termas of liquidity maabc p;rf.ect].y. re}ev:;m to aftpkrl e
the proportional character of a regulation of internal la'xw but it is dismsis‘s; lgsvn 1 haviog
“gignificant occurrence” in the case sub judice {see point 49). The al_:t’hms e :,e ean aons
factual basis, where the banking industry is concerned, a cash-flow disadvantage ¢
to almost certainly be a “significant occurrence™.
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2.1 European Commission refers Portugal to court — IP/08/147
(31/01/2008): 2005 tax amnesty legislation, which provided
regularization at a preferential penalty rate of 2.5% for
investments in Portuguese government bonds
(instead of 5% in any other assets)

The Commuission announced it had decided to take Portugal to the ECJ regarding
the discriminatory treatment of investments in other Member States in what con-
cerned the special tax legislation for the “Tax amnesty for undeclared funds held
abroad (RERT)”. The said tax amnesty “allowed the disclosure and regularization
of undeclared funds held abroad by filing a confidential statement before 16 De-
cember 20057, Nonetheless, the taxpayers were required to pay a penalty of 5%
over the disclosed amount, but “a reduced tax rate of 2.5 % applied to regularized
Portuguese government bonds as well as to any amount of other investments re-
invested in Portuguese government bonds at the occasion of the regularization
procedure” *® The Commission considers that taxpayers were “dissuaded from
keeping their regularized assets in forms other than Portuguese government
bonds” and that “such a difference in treatment constituted a restriction on the free
movement of capital, guaranteed by Article 56 of the EC Treaty”. Although the
Commission announced its decision in January 2008, in September 2008 the
authors had no knowledge that such an action has been brought before the ECJ.

2.2 1P/08/1024 (26/06/2008): tax provisions according to which
non-resident taxpayers have to appoint a fiscal representative
if they obtain taxable income in Portugal

The Commission has notified Portugal of a Reasoned Opinion and a request for its
tax legislation to be amended with regard to the obligation for non-resident tax-
payers to appoint 4 fiscal representative in order to represent them before the
Portuguese tax authorities and to guarantee the fulfilment of their fiscal duties. Al-
though it concedes that those are “recognised requirements of public interest”, the
Commission considers that such an obligation “goes beyond what is necessary to
ensure these objectives and thus impedes the free movement of persons and the
Jree movement of capital as laid down in Articles 18 and 56 of the EC Treaty and
in the EEA-Agreement”. The Commission also referred to the ECJ’s decision in
the V. case as providing support for its Reasoned Opinion. The Commission an-
nounced in June 2008 that Portugal’s failure to amend its tax legislation within a
two-month period would lead it to take Portugal to court, but in September 2008
the authors had no knowledge that such an action has been brought before the ECT.

# See IP/08/147 dated 31 January 2008.
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2.3 European Commission requests Portugal to amend its
discriminatory taxation of lottery winnings ~ IP/08/1355
(18/09/2008)

The Commission has notified Portugal of a formal request under the form of a
Reasoned Opinion to amend its tax legislation “that provide[s] for the taxation of

Joreign lottery winnings whereas winnings from lotteries (Euromilhdes e Liga dos

Milhées) organised in Portugal by Santa Casa da Misericérdia de Lisboa are
exempt from income tax”.*® The different treatment is considered discriminatory as
the mentioned income tax exemption is not granted to “other EU entities also carry-
ing activities of social interest as Santa Casa da Misericérdia de Lisboq does”. The
Commission equally announced on 18 September 2008, that failure to amend its
tax legislation within a two-month period would lead it to take Portugal to court.

2.4 Withholding Tax Issues

2.4.1 1P/08/339 (28/02/2008): tax rules applicable to investments
held in financial institutions established outside Portugal

The Commission has notified Portugal of a Reasoned Opinion and a request for its
tax legislation to be amended concerning the possibility of Portuguese resident
taxpayers electing to be taxed on capital income at the applicable individual
income tax progressive rates instead of a general final 20% withholding tax, in
which the tax withheld is creditable against the recipient’s final tax liability. In the
Commission’s view, such an election only seems to be available where tax was
withheld by a financial institution resident in Portugal and hence “the fiscal treat-
ment of the income obtained from financial investment within the Portuguese ter-
ritory results in a lower tax burden than that imposed on income flowing from in-
vestment held outside Portugal”,*® which would give rise to a restriction on the
free movement of capital. The Commission announced in February 2008 that Por-
tugal’s failure to amend its tax legisiation within a two-month period would lead
it to take Portugal to court, but in September 2008 the authors had no knowledge
that such an action has been brought before the ECL

2.4.2 1°/08/712 (26/05/2008): rules under which dividends paid to
foreign pension funds are taxed more heavily than dividends
paid to domestic pension funds

The Commission announced that it first asked for information regarding the tax-
ation of foreign pension funds under formal enquiries in May 2007°! following

2 See IP/08/1355 dated 18 September 2008,
3¢ See [P/08/339 dated 28 February 2008.
31 See [P/07/616 dated 7 May 2007,
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complaints received from the pension funds industry. The action was also justified

by its interpretation of the Denkavit case™ to the effect that “higher taxation of

outbound dividend and interest payments than of domestic dividend and interest
payments is not in conformity with the Treaty freedoms™ and where pensions funds
were concemed that higher taxation could “result from the levying of withholding
taxes on dividend and interest payments”. Later, the Commission decided to fur-
ther pursue the existing infringement procedure by sending a Reasoned Opinion to
Portugal. The Commission claimed that Portuguese tax law “exempis the divi-
dends received by domestic pension funds and levies a withholding tax of 25% on
dividends paid to pension funds established elsewhere in the EU or in the
EEA/EFTA countries™? and that the resulting higher taxation results in a restric-
tion of the free movement of capital and, where a controlling participation is con-
cerned, the freedom of establishment protected by the EC Treaty.

2.4.3 1P/07/66 (22/01/2007): rules under which certain dividend
payments to foreign companies (outbound dividends) may be
taxed more heavily than dividend payments to domestic
companies (domestic dividends)

The Commission first notified Portugal of a Reasoned Opinion and a request for
its tax legislation to be amended with regard to the higher taxation of cutbound
dividends in comparison to domestic dividends in July 2006.%* However, Portugal
did not reply to this Reasoned Opinion and after the ECJ rendered its decision in
the Denkavit case, the Commission announced it had decided to take Portugal to
the ECJ (albeit conceding that the neutralizing effect of “whether the State of
residence of the parent company gives a tax credit for the withholding tax levied
by the source State” should be reflected in its applications to the Court).>® Although
the Commission announced its decision in January 2007, in September 2008 the
authors had no knowledge that such an action has been brought before the ECJ. In
2007 Portugal amended it tax legislation, which significantly reduced the dif-
ferences in tax treatment from domestic and outbound dividends. The possible
higher taxation of dividends might currently be said to be limited to cases where
an economic double taxation partial relief (50%) is granted to domestic parents
from dividends received by distributing Portuguese subsidiaries dividends that
does not seem available to EU parents of the same subsidiaries (albeit both domes-
tic and outbound distribution are subject to the same withholding tax upon distri-
bution).

32 CA170/05, Denkavit Internationaal,
3 See IP/08/712 dated 6 May 2008.

M See IP/06/1060 dated 25 July 2006,
3 See IP/07/66 dated 26 January 2007.
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2.4.4 European Commission refers Portugal to court - 1P/08/153
(18/09/2008): discriminatory tax provision against
non-Portuguese service providers

The Commission announced on 18 September 2008, that it would take Portugal to
court regarding its discriminatory tax provisions against non-Portugnese service
providers, since “non-resident entities providing services in Portugal are subject
fo a withholding tax based on the gross amount of their income, whereas domes-
tic providers are taxed only on their net profits”. Based on previous ECJ case law
(Gerritse, Scorpio, Centro Equestre), the Commission considers that such a dif-
ferent treatment “is likely to dissuade foreign services providers from providing
services in Portugal, and might dissuade Portuguese clients from buying services
from foreign providers, and therefore constitutes an infringement of Article 49 of

the EC Treaty (freedom to provide services)” ¢

36 1P/08/1353 dated 18 September 2008,

341




