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in the nature of an Article 258 TFEU procedure. It is, after all, the Commission that is of the
opinion that the Member State has failed to fulfil its obligations under European Law, and it is
the Commission that brings the case to court. The task of the (] is to provide the (legal binding)
interpretation of a rule of European law in a particular case. It is not the task of the (] to
ascertain the legal and factual context of a particular case. Under the general principle that the
plaintiff needs to prove its claim, it makes sense that the Commission will need to put forward
exact and specific facts as evidence (see also the case of 5 October 1989, Case 290/87 Commis-
sion/Netherlands).

This, however, does not imply that in an action for failure to fulfil an obligation, the defen-
dant Member State can sit back and remain totally passive during an Article 258 TFEU proce-
dure. In the aforementioned Commission/Netherlands of 25 May 1982 and in ECJ 26 June 2003,
C-404/00 Commission/Spain, the Court noted that Member States are obliged, by virtue of the
cooperation/loyalty principle (laid down in Article 4 (3) TEU), to facilitate the achievement of
the Commission's tasks. This includes the task to ensure that Member States comply with the
provisions of European law. As such, Member States have an obligation to provide information
if the Commission so requests.

As mentioned by the Court itself in its case of EC] 26 April 2007, C-135/05 Commission/Italy,
in this context, account should also be taken of the fact that the Commission does not have
investigative powers of its own. As such, the Commission is largely reliant on the information
provided by any complainants, private or public bodies active in the Member State concerned
and that Member State itself. It follows in particular that, where the Commission has adduced
sufficient evidence of certain matters in the territory of the defendant Member State, it is

@
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any conclusive evidence whatever which would have been capable of establishing that the
figures which it puts forward in support of its argument are in fact borne out by the actual
facts and that the arithmetical example on which it relies is not purely hypothetical’.

Apparently, the Commission had been quite stubborn in its procedural attitude, and was not
willing (or not able) to provide a factual substantiation. Consequently, the Commission's action
was dismissed by the C] without taking a view on the question at the heart of this case.

The question in the case at hand was probably greatly anticipated by financial institutions all
over Europe, since although withholding taxes are eliminated between related parties (under
the Interest and Royalties Directive), when providing financial services to third parties, with-
holding taxes are still a burden. Albeit the good arguments that support the view that taxation
of interest income by means of a withholding tax on a gross basis can infringe European law
(also see the Opinion of Advocate General Kokott in this case, in which the AG seems to take
the same position), no certainty on that point can be derived from this case. We shall have to
await another case of the Commission (in which it does put forward sufficient factual proof) or
of a domestic court.

Janco van Dam

11 Secilpar v Fazenda Pablica. Parent-Subsidiary Directive. Double

taxation convention Portugal-Spain. Supremo Tribunal
Administrativo (comments by Dourado)

incumbent on the latter to challenge in substance and in detail the information produced and
the consequences flowing therefrom (see to this effect, EC] 26 April 2005, C-494/01 Commis-
sion/Ireland).

Inherently, there is a certain tension between the nature of an Article 258 TFEU procedure and
the obligation of the Commission to submit factual evidence that supports its claim. Contrary to
cases brought before the Court by domestic courts of the Member States (ex Article 267 TFEU),
the Commission does not challenge a particular case but generally challenges a domestic rule of
law as whole. Hence, in an Article 258 TFEU procedure, it is obvious that there is less factual
context, and more a ‘theoretical’ context. However, the Commission also does not have to prove
that in every case the Member State breaches European law, but it does need to prove that in
practice, the Member State has actually infringed European law in a particular case.

Reference for a preliminary ruling from the Supremo Tribunal Administrativo in the case Secilpar v
Fazenda Piblica. Having regard to the provisions of the Double Taxation Convention concluded between
Portugal and Spain, does the deduction at source of [corporate] income tax for the year 2003, applied to
a company not resident within national territory at the rate of 15%, as the result of cash dividends made
available to it in its capacity of shareholder of a company resident in a Member State, breach the
principles of non-discrimination, freedom of establishment and free movement of capital and art. 5(1)
of the Parent-Subsidiary Directive?

Court of Justice, 26 April 2010, no. C-199/10

Reference for a preliminary ruling from the Supremo Tribunal Administrativo
lodged on 26 April 2010 - Secilpar v Fazenda Piblica
The proof of the pudding is in the eating

In the case at hand, the Commission substantiated the alleged infringement of European law (Case C-199/10)

by Portugal with an arithmetical example based on the assumption that the profit margin of
financial institutions is 10% or lower. With such a profit margin, the taxation methodology
applied by Portugal would result in a heavier tax burden for non-resident financial institutions
than for resident financial institutions. This assumed profit margin is validated with the
general observation that *banks can achieve only small profit margins on the European market,
which is highly transparent on account of the single currency and the harmonised rules

Language of the case: Portuguese
Referring court

Supremo Tribunal Administrativo
Parties to the main proceedings
Applicant: Secilpar :
Defendant: Fazenda Piblica

governing banks’.

It is clear that this observation of the Commission has merit, but it does not underpin what
profit margin a financial institution has in fact actually obtained in relation to its financing
activities in Portugal. The Portuguese government simply challenged the calculation of the
Commission, by coming up with a theoretical example in which financial institutions make a
profit margin of 40% (which, in my view, is probably far more theoretical than the profit
margin assumed by the Commission). With an assumed profit margin of 40%, there is no
discrimination of non-residents.

The (] is crystal clear in its judgement. First, it repeats that in this case, the burden of proof
lies with the Commission. According to the CJ, the Commission could have fulfilled its obliga-
tion by providing statistical data or information concerning the level of interest paid on bank
loans and relating to the refinancing conditions in order to support the plausibility of its
calculations. The CJ goes further, and notes that ‘the Commission has failed to pro’duce. either
during the written procedure or the hearing, and not even after an express request by the Court,

Question referred

Having regard to the provisions of the Double Taxation Convention concluded between Portugal
) and Spain, does the deduction at source of [corporate] income tax for the year 2003, applied to a
/ company not resident within national territory at the rate of 15%, as the result of cash dividends
made available to it in its capacity of shareholder of a company resident in a Member State, in
accordance with Articles 80(2)(c) and 88(3)(b), (4) and (5) of the Cédigo do IRC, Article 71(a) and
(d) of the Cédigo do IRS and Article 59 of the EBF as then worded, breach the principles of non-
discrimination, freedom of establishment and free movement of capital embodied in Articles 12,

43, 46, 56 and 58(3) of the EC Treaty and Article 5(1) of Directive 90/435/EEC?"

1 Council Directive 90{435/EEC of 23 july 1990 on the common system of taxation applicable in the case
of parent companies and subsidiaries of different Member States - 0] 1990 L 225, p. 6.

| He12010/10. 10 Ha12010/10. 11
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Comiment

Introduction

The facts of this case are very similar to the ones analysed by the CJ in Amurta, Denkavif France,
Commission v. Italy and Commission v. Spain cited below. The settled case law in respect of the
aforementioned cases could have been directly applicable by the Portuguese referring court on
the basis of the Acte clair doctrine (or acte éclairé). There are, therefore, grounds for the (] to
decide by reasoned order.

Facts

In the pending Secilpar case, the second chamber of the Portuguese Administrative Supreme
Court asked the CJ whether the withholding tax on dividends for the year 2003 applicable to a
non-resident shareholder breached the principles of non-discrimination, the freedom of estab-
lishment and free movement of capital embodied in the then Articles 12, 43, 46, 56 and 58(3)
of the EC Treaty (currently Articles 18, 49, 52, 63, 65 (3) of the TFEU) and Article 5(1) of
Directive 90/435/EEC. In contrast, dividends distributed to companies resident in Portugal
were not subject to tax: neither to withholding tax nor to subsequent taxation (Articles 46 (1)
and 90 (1) c) of the Portuguese Corporate Income Tax Code (Codigo de Imposto sobre o
Rendimento das Pessoas Colectivas: the ‘CIRC’).

Secilpar SL is a company incorporated in Spain, with its head office and place of effective
management within the Spanish territory. In December 2000, it acquired shares in the Portu-
guese company, Cimpor - Cimentos de Portugal SGPS SA, in the global amount of EUR
320,436,410.00 (See Acordao do Supremo Tribunal Administrative, Case 01/09, 10 March 2010, 2.
Seccao at: http:/fwww.dgsi.pt/jsta.nsf/35fbbbf22e1bb1e680256f8e003ea931/fda-
€ab23b154f12b802576e7003ffc7e?0OpenDocument, in Portuguese) and the latter distributed
dividends to Secilpar SL in 2003 in the global amount of EUR 9,273,552.00. The dividends were
subject to withholding tax under Articles 80 (2) ¢), 88 (1) ¢) and (3) of the CIRC and Article 59
of the Tax Benefits Code (25% on half of the amount of distributed dividends, 12.5% of effective
rate), plus 5% under Articles 182 and 184 of the Code governing the Municipal Tax on Transfers
and the Succession and Donation (Cédigo do Imposto Municipal da Sisa e do Imposto sobre as
Sucesstes e DoagOes: the ‘CIMSISD'). In both cases, the withholding tax fell on the gross
amount of the dividends and was a final withholding.

In 2003, the transitional regime granted to Portugal by the Parent Subsidiary Directive,
according to which it had been authorised to withhold corporate income tax until 1999,
subject to the existing bilateral agreements concluded between Portugal and a Member State,
the rate of this withholding tax could not exceed 15% during the first five years and 10% during
the last three years of that period, had expired. Thus, the general prohibition on withholding
taxes on dividends distributed to parent companies resident in another Member State was
applicable (Article 5 (1) of the Directive). However, the dividends distributed to Secilpar did
not meet all the conditions in the Parent Subsidiary Directive, since the holding was less than
25% (Art. 3, (1) a) of the Parent subsidiary Directive as applicable to the fiscal year of 2003) and
consequently, the issue did not involve an appreciation of the Portuguese regime in light of the
Directive. Moreover, since the Epson BV case (EC] 8 June 2000, Case C-375/98 Ministério Piblico,
Fazenda Pi;blica and Epson Europe BV) was related to the interpretation of the aforementioned
Directive, Articles 182 and 184 of the CIMSISD remained unchanged for the rest, being applic-
able to cases not covered by the same Directive. Allow me here to recall that those Articles
provided for a so-called succession and donation tax (withholding tax of 5%) in respect of
transfers, without consideration, of shares in companies (the '[SD') which was levied, when
profits were distributed, on the dividends paid by companies which had their seat in Portugal
to a company not resident within the national territory.

As a result of a claim to the first instance tax court, confirmed by the Administrative
Supreme Court, the application of the double taxation convention concluded between Portugal
and Spain implied that the rate was reduced to 15% which was applied to 50% of the dividends
and curiously, the 5% withholding tax under the ISD was also cancelled. Contrary to the
general and so far undisputed understanding, the first instance court interpreted Article 2 of

nai2010/10.11
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the aforementioned convention as including the ISD and not only the corporate income tax
code.

However, the fact that dividends paid to a Portuguese shareholder would not, under the
same conditions, be subject to corporate income tax, was not considered discriminatory by the
first instance court, on the basis that the situations were not comparable (Tribunal Tributario
de Lisboa, proc. 1977/06.8 BELSB, 30.9.2008, Point 3). I shall be more specific: if the share-
holder were resident in Portugal, as long as the acquisition value was not less than either 10%
or EUR 20,000,000.00 (in the case under analysis it amounted to EUR 320,436,410.00) and the
holding had been maintained for an uninterrupted period of one year, the dividends would not
have been subject to taxation.

Turning now to the question submitted to the (] by the Portuguese Court, it directly con-
cerns the compatibility of the bilateral tax treaty with the then EC Treaty but read carefully, it
also implies an assessment of the compatibility of the domestic legislation with the funda-
mental freedoms.

Acte clair
My first reaction to this referral is that the CJ had good reasons to decide it by reasoned order,
since it can reasonably be argued that Denkavit France (EC] 14 December 2006, C-170/05,
Denkavit Internationaal BV, Denkavit France SARL v Ministre de I'Economie, des Finances et de
I'Industrie), Amurta (ECJ, 8 November 2007, C-379/05, Amurta S.G.P.S. v Inspecteur van de Belas-
tingdienst/Amsterdam NL), Commission v. Italy (EC] 19 November 2009, C-540/07) and Commi-
sion v. Spain (EC] 3 June 2010, C-487/08) have already clarified the issue on discriminatory
treatment of outbound dividends (See Ana Paula Dourado, ‘Is it Acte clair? General Report on
the role played by CILFIT in direct taxation’, Ana Paula Dourado/Ricardo da Palma Borges (eds.),
The Acte Clair in EC Direct Tax Law, Amsterdam, 2008, pp. 13 e ss.). Moreover, in the Commision
v. Spain case the Court has decided, after hearing the Advocate General, to proceed to judgment
without an Opinion, which could indicate that the next step is to proceed by reasoned order.
Independently of the (] giving its ruling on the referred issue by judgment or reasoned order
it will probably consider that both the freedom of establishment and the freedom of capital
may be involved, since the domestic regime exempted resident shareholders from withholding
taxes if the holding amounted to at least 10% or to an acquisition amount not less than EUR
200,000,00.00, and it should be kept for a minimum period of one year before the distribution
of the dividends: the purpose of the legislation does not seem to only apply to investment
holdings granting them definite influence (See EC] 24 May 2007, C-157/05 Holbdck v FA
Salzburg—Land, paras. 22 and 23; ECJ 12 September 2006, C-196/04 -Cadbury Schweppes and
Cadbury Schweppes Overseas, paras. 31 to 33; ECJ 3 October 2006, C-452/04 Fidium Finanz, pars.
34 and 44 to 49; EC] 12 December 2006, C-374/04 Test Claimants in Class IV of the ACT Group
Litigation, paras. 37 and 38; EC] 12 December 2006, Case C-446]/04 Test Claimants in the FII
Group Litigation, para. 36; and ECJ 13 March 2007, C-524/04 Test Claimants in the Thin Cap
Group Litigation, paras. 26 to 34). If the Court applies a factual test ~ whether in the concrete
case there is definite influence or not - that will imply that one or another fundamental
freedom will be at play, depending on the case (See ECJ 18 June 2009, -303/07 Aberdeen
Property Fininvest Alpha Oy, paras. 33 and 34, Test Claimants in the FII Group Litigation, cit., para.
38, and ECJ 26 June 2008, C-284/06 Finanzamt Hamburg-Am Tierpark v Burda GmbH, para. 72).
As | shall try to demonstrate in the following paragraphs, the Portuguese referring Court
could have decided the case on the basis of the Acte Clair doctrine, taking into account that the
domestic legislation was discriminatory and by analysing whether the bilateral tax treaty with
Spain allowed for the necessary neutralisation of the discriminatory effects caused by the
Portuguese unilateral legislation.

Comparability and discrimination

It is settled case law that the situations of residents and non-residents regarding taxation of
dividends (outbound dividends) are comparable: according to the (], ‘as soon as a Member
State, either unilaterally or by way of a convention, imposes a charge to tax on the income, not
only of resident shareholders, but also of non-resident shareholders, from dividends which
they receive from a resident company, the situation of those non-resident shareholders

H&l12010/ 1011
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becomes comparable to that of resident shareholders' (Test Claimants in Class IV of the ACT
Group Litigation, para. 68; Denkavit France, para. 35; Amurta, para. 38; and Commission v Italy,
para. 52). .

Thus, parent companies receiving dividends paid by resident subsidiaries are in a compar-
able situation, whether they receive those dividends as resident parent companies or as non-
resident parent companies which have a fixed place of business in Portugal, or as non-resident
parent companies which do not have a fixed place of business in Portugal (See Denkavit France,
para. 36).

It is also clear that it is due to the exercise of the power of taxation by the host State (in the
case, Portugal) that, irrespective of any taxation in another Member State, a risk of a series of
charges to tax or economic double taxation may arise. In such a case, in order for non-resident
companies receiving dividends not to be subject to a restriction forbidden by a fundamental
freedom, Portugal is obliged to ensure that non-resident shareholder companies are subject to
the same treatment as resident shareholder companies (Test Claimants in Class IV of the ACT
Group Litigation, para. 70; Amurta, para. 39; and Commission v Italy, para. 53; and Commision v.
Spain, para. 52).

It also results from the aforementioned case law that the exemption granted by the Portu-
guese CIRC in respect of dividends received by resident parent companies is designed to avoid
the imposition of a series of charges to tax on the profits of subsidiaries which are distributed
by way of dividend to the parent companies of those subsidiaries. Since Portugal has chosen to
relieve its residents of such a liability to tax, it must extend that relief to non-residents to the
extent to which an imposition of that kind on those non-residents results from the exercise of
its tax jurisdiction over them (see, to that effect, Test Claimants in Class IV of the ACT Group
Litigation, para. 70; and Denkavit France, para. 37).

The role of bilateral tax conventions

The next issue regards the role of the bilateral tax convention Portugal/Spain. Since, according
to the facts an unfavourable treatment against non-resident shareholders also results from the
application of the aforementioned tax convention by Portugal (15% on 50% of the outbound
dividends), it is necessary to analyse whether this bilateral tax convention entitles the tax-
payer to a full tax credit, enabling Portugal in ensuririg compliance under the then EC Treaty
(see, to that effect, Test Claimants in Class IV of the ACT Group Litigation, para. 71; Amurta, para.
79; Commission v Italy, para. 36, and Commission v Spain, para. 58).

In fact, it is necessary for this purpose that the application of the bilateral convention allows
the effects of the difference in treatment under national legislation to be compensated for. The
CJ clarified in the Commission v Italy and Commission v Spain cases that the difference in
treatment between dividends distributed to companies established in other Member States
and those distributed to resident companies does not disappear unless the tax withheld at
source under national legislation can be set off against the tax due in the other Member State
in the full amount of the difference in treatment arising under the national legislation (see,
Commission v Italy, para. 37; and Commission v Spain, para. 59). In order to achieve that result,
the application of the method of deduction relied on by Portugal should enable the tax on
dividends levied by it to be deducted in its entirety from the tax due in Spain, such that if the
dividends received by that company were ultimately taxed more heavily than the dividends
paid to companies resident in Portugal, that heavier tax burden could no longer be attributed
to Portugal, but to Spain (the Member State which exercised its power to impose taxes)
(Commission v Spain, para. 60). However, in the present case, Article 23 (1) a) of the convention
for the avoidance of double taxation concluded by Portugal and Spain provides that the
amount deducted or set off in respect of tax withheld in Portugal cannot exceed the fraction of
the tax in Spain, calculated before the deduction, corresponding to taxable income in Portugal
(c¢f. Commission v Spain, para. 61). Therefore, the difference in treatment may be neutralised
only where the dividends from Portugal are sufficiently taxed in Spain. If those dividends are
not taxed, or are not sufficiently taxed, the sum withheld in Portugal or a part thereof cannot
be deducted. In that case, the difference in treatment arising from the application of national

. legislation cannot be compensated for by applying provisions of the double taxation conven-
. tion (see, Commission v Italy, para. 38; c¢f. Commission v Spain, para. 62). :
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If the CJ decides according to the aforementioned line of reasoning, adopted in the above
mentioned cases, it will be up to the national court to verify if the aforementioned compensa-
tion occurred or not, and only in the case of the former will the Portuguese legislation be
considered compatible with the Treaty.

EEA Agreement

Finally, the Portuguese referring Court did not refer to the compatibility of the aforementioned
regimes with the EEA Agreement. If the (] extended its judgment to the EEA countries, the
issue would be whether in the absence of exchange of information in the bilateral tax treaties,
Portugal could justify the discriminatory treatment. Since the referring Court did not provide
information relating to the legislation on dividends distributed to companies established in the
EFTA States, the Court does not have sufficient evidence to enable it to conduct an adequate
analysis on the infringement of the EEA Agreement (see Commission v. Spain, paras. 74 - 75).

Ana Paula Dourado

12 Hengartner and Gassner. Free movement of persons. Charging of a
hunting tax. Court of Justice (comments by Smit)

Two Swiss nationals resident in Switzerland, Mr Hengartner and Mr Gasser, concluded a contract with
an Austrian hunting collective for the lease of a hunting ground situated in Austria, in return for
payment, for a term of six years. Under Austrian law, they were required to pay a hunting tax of 35% for
the hunting year from 1 April 2007 to 31 March 2008. Had they been nationals of a Member State of the
Union or resident of Austria, a lower tax rate of 15% would have applied. The Austrian Verwaltungsger-
ichtshof was uncertain whether the hunting tax infringes EU law. The CJ answered this question in the
negative. As concerns the freedom of establishment under Article 49 TFEU, it ruled that this provision
cannot be relied on by a national of a non-EU Member State such as Switzerland. The {J also considered
whether the applicable hunting tax contravened the relevant provisions relating to the free movement
of services as included in the Agreement on the free movement of persons concluded between the EU
and its Member States and Switzerland. Article 5(3) of this Agreement grants a right of entry and
residence in Austria to Swiss nationals entering Austrian territory solely to receive services. However,
the (J held this provision ineffective in the case at hand. Finally, the (J also answered the question of
whether the Austrian hunting tax was contrary to the general non-discrimination clause under Article 2
of the Agreement in the negative. The CJ held that this provision does not impose a general and absolute
prohibition on all discrimination against nationals of one of the contracting parties who are staying in
the territory of the other party, but only on discrimination on grounds of nationality where the situation
of those nationals falls within the material scope of the provisions of Annexes I to Il to the Agreement.
The (] subsequently established that the Agreement and its annexes did not contain any specific rule
intended to allow recipients of services to benefit from the principle of non-discrimination in connection
with the application of fiscal provisions relating to the commercial transactions whose subject is the
provision of services. Therefore, the (] held the contested hunting tax not contrary to the general non-
discrimination clause under the Agreement,

Court of Justice, 15 June 2010, no. C-70/09
Judgment of the Court (Third Chamber)
15 July 2010°
(Agreement between the European Community and its Member States, of the one part, and the
Swiss Confederation, of the other, on the free movement of persons ~ Lease of hunting ground -

Regional tax ~ Concept of economic activity — Principle of equal treatment)
In Case C-70/09, REFERENCE for a preliminary ruling under Article 234 EC from the Verwaltungs-

1 Language of the case: German.
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