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FOREWORD

The trigger for this project was a conversation between Axel Cordewener,
Pasquale Pistone and myself which took place a couple of years ago. We
discovered that we had had similar experiences when defending a client in
a case involving a fundamental freedom or an EC tax directive, or had of-
tent been frustrated by the tax authorities or domestic judges who did not
take EC law on direct taxation seriously.

So we joked about how we could investigate the “disgraceful” or “honour-
able” applications of EC law in our Member States and try to compare
them on the basis of common issues.

One of the questions we asked ourselves was how active or reactive our
Member States” institutions had been from the start. The focus was on re-
viewing past behaviour, not hypothesizing as to how things might evolve
in the future, which we felt had been adequately dealt with elsewhere. So
the main question we were interested in was: what has been achieved so
far?

It didn’t take fong for us to realize that the issue was not unique to Sweden,
Germany and Italy. We had all heard colleagues and friends in other Mem-
ber States or in EEA states complain about similar issues or reflect on the
actual impact of the ECI’s case law on their own tax landscape.

Thus, the idea of a large comparative study was born. [ took the initiative
of designing a questionnaire for a conference where we would present our
experiences/findings. Axel and Pasquale helped me a great deal by introdu-
cing me to their international network of contacts and we finally succeeded
in collecting a large range of opinions. These were presented on 21 and 22
June 2006 in Lund, Sweden.

This book contains the findings presented at the Lund conference, along
with shorter reports and answers to questions involving Member States
that were not presented in Lund.

1 am very grateful to Axel and Pasquale for their enthusiasm for this pro-
ject, Without them the book would never have been written. The other par-
ticipants also demonstrated an impressive level of commitment by present-
ing a deep analysis of their Member States” direct tax landscape. Special



Foreword

thanks go to Leif Mutén, whose wonderful speech opened the conference,
and to Ana Paula Dourado (Portugal), Georg Kofler (Austria), Georgios
Matsos (Greece), Sgren Friis Hansen (Denmark), Dennis Weber and Otto
Marres (the Netherlands), Kristiina Aima (Finland) and Andreas Bullen
(Norway), who attended the conference and provided us all with a rich and
personal view of their country’s reactions to the ECI’s case law.

Kerstin Malmer and Maria Elena Scoppio, who are both with the EU Com-
mission, contributed the official view on our Member States” attitude to-
wards the ECJ rulings, for which I am also very thankful.

Adam Zalasinski (Poland) and Eric Ginter (France) were kind enough to
provide additional material enabling a broader comparison and thereby en-
riching the study.

This project would never have been carried out without the financial sup-
port of the Department of Business Law, School of Economics and Man-
agement, Lund University, the Wenner Gren Foundations, and the Skatte-
nyit Foundation. The Nordisk skattevitenskapelig forskningsrdd also
provided a generous grant for the publication of this book. Thanks also go
to the Law Faculty of Lund University for hosting our conference.

During the project, I had the benefit of many people’s assistance — not least
from those who simply believed in the idea. Claes Norberg and Lars-Gun-
nar Svensson helped me identify the central questions raised in this re-
search and were always available for discussions; Marc Kanter travelled
all over Sweden in search of court cases and provided me with technical
support during the conference itself; Magdalena Mathisen took care of our
guests and of all the practicalities with aplomb.

Additionally, we are all thankful to Margaret Nettinga for her work cor-
recting our imperfect English!

Last but not least, I would like to give wholehearted thanks to my family
and friends for their unconditional support and for generously accepting
my prolonged absences during this project.

Thanks to all of you!

Lund, T December 2006

Cécile Brokelind
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PORTUGAL

Prof. Dr Ana Paula Dourado

I. Introduction

A. The principle of primacy of EC Law

Art. 8 of the Portuguese Constitution of 1976, in its original version, pro-
vided that rules and principles of international law were part of the Portu-
guese legal system (Art. 8 Para. 1). Rules of tax treaties regularly ratified
or approved entered in force in the domestic legal system after being pub-
Jished in the official journal and as long as they bound internationally the
Portuguese State (Art. 8 Para. 2).

n 1982, the Constitution was amended in order to adapt the Portuguese
constitutional and infra-constitutional system to the EEC (Portugal became
a Member State in 1986). A Para. 3 was added to Art. 8, providing that
rules enacted by competent organs of international organizations of which
Portugal is a member, are directly in force in the domestic legal system, in
case the founding treaties expressly mention it. In 1989 the last part of
Para. 3 was amended and the word “expressly” was eliminated. As has
been remarked in the Portuguese tax literature, Art. 8, Para. 3 of the Con-
stitution seemed to refer to direct applicability, but even if it recognized
primacy, it would only refer to secondary Community law, taking into ac-
count the fact that EC Treaty law was mentioned under Art. 8, Para, 2.

No explicit reference was therefore made to the principle of supremacy.
European Community law was treated as international law: as according (o
Art. 8, Paras. 1 and 2 of the Constitution, infra-constitutional domestic law
may not override any treaty rules that are in force in the domestic legal sys-
temn — which means that infra-constitutional rules are not valid if they over-
ride EC law or any other treaty rules — supremacy of EC law was recog-
nized in respect of infra-constitutional domestic law.

In 1993 Art. 7 (International Relations) was amended and a Para. 6 was in-
troduced. It reads that Portugal may agree on a reciprocal basis, according
to the principle of subsidiarity and economic and social cohesion, on the

1. Fausto de Quadros, Direito da Unidio Europeia, Coimbra (2004), at 411.
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Portugal

cOnumon §xercise of the necessary powers for the construction of the Eyp..
opean Union. The last part of Para. 6 seems to have been inspired b ﬂ;r“':"
French Constitution (as amended in 1992). It was, however, criticizeil be“.
the Portuguese literature, as it neither mentions an authorizat)ion regardiny""
the transfer of sovereign powers to the European Union, nor a clauge o% .'

limitation of state sovereign powers.>

On the bas:is of the above-mentioned provisions, it was the prevailing view.'
that the primacy of EC law did not cover the Portuguese Constitution. This -
unc?erstanding was based on the competence of the Constitutional Co.urt to |
verify the constitutionality of any rule in force within the Portuguese legal -
system. Domestic rules, treaty rules (including the EC Treaty or primfry :
?'ules)', and EC secondary rules were subject to the test of their compatibil-
ity with the Portuguese Constitution. However, the Constitational Couri -

has not expressly mentioned its view on the principle of primacy.

Against the prevailing view, some authors are of the opinion the Constitn- :

tional Court has implicitly recognized the primacy of EC law over consti-

tutional law (and therefore over all Portuguese internal law) in a case (deci- -

sion No. 184/89), where it did not Jjudge unconstitutional a domestic

admini'strative regulation directly founded on an EC Regulation, although, - |
according to the Constitution, the subject should be exclusively dealt Wil’i‘; .'

by law.?

I' even consider that the several amendments to the Portuguese Constitu-
tion, in order to adapt it to the Maastricht, Amsterdam and Nice Treaties
mean the recognition of the primacy of the EC Law in relation to the con-
stitutional I‘d\.fv'! simultaneous “developing constitutional proceedings™ (at
the Comx;aumty level and at the state level) probably mean the primacy of
EC Law.” In any case, by 2004, the Portuguese Constitution had not been
amended to recognize supremacy of EC law over domestic law. '

In 2004 the Portuguese Constitution was amended again (Constitutional
Law 2004/1, July 24), in order to bring it in conformity with the draft of
the Ex?rogean Constitution. According to Art. 8, Para. 4 of the Portuguese
Constitution now in force, “the rules of the EU Treaties and the rules en-
acted by the EU institutions in the exercise of their competence are applic-

2. Fausto de Quadros, cit., at 410 ff.

3. Fausto de Quadros, cit., at 415-416; ] ini. 2
biica, Cointbra BOOR a S 16; Paulo Oteto, Legalidade e Administragéo Pi-

4. Gomes Canotilho, Direito Constituti i
Fausto e Quadeen. o, it itutional, 7.a ed., Coimbra (2003), at 826-827:
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able in Portugal, as defined by the EU law, as long as they are compatible
with the fundamental principles of the democratic state govemed by the

rule of law” [author’s translation].

Art, 7, Para. 6 was also amended and now reads as follows: “Portugal
may, in reciprocal conditions, in respect of the principles of the Rule of
Law in a democratic State and the principle of subsidiarity, and taking into
account realization of economic, social and territorial cohesion, and a
space of liberty, security and justice, as well as the definition and imple-
mentation of an external policy, common security and defence, agree on a
common exercise, in cooperation with or by the institutions of the Eur-
opean Union, the necessary powers to the construction and deepening of
the Furopean Union” {author’s translation].

Even if Arts. 7 and & could or should have been drafted in a clearer way,
by means of a general clause accepting the limitation of state sovereign
powers — and the scope of Art. 8 should not be limited to “rules™ -, it is
now difficult to deny that Art. 8 expressly recognizes supremacy of EC
law over domestic law, including the Portuguese Constitution, as long as
fundamental principles of a democratic state governed by the rule of taw
are observed.® The Administrative Supreme Court (ASC) has already re-
cognized the supremacy of EC law over constitutional law (“the principle
of supremacy is a structural EC law principle”), referring to the new ver-
sion of Art. 8 of the Constitution.”

Besides, incompatibility of an infra-constitutional domestic rule with an
EC rule is now itself unconstitutional and therefore subject to the examina-
tion of the Constitutional Court. Direct effect of EC rules is also now ex-
pressly recognized by Art. 8, Para. 4 of the Portuguese Constitution.®

B. Cooperation between national tax courts and the ECJ

If there has been a diligent attitude in adapting the Constitution to some of
the principles of EC law, namely the direct effect and primacy, procedural
rules have not been adapted to Art. 234 of the EC Treaty. The Portuguese

g. See the criticism in Fausto De Quadros, cit., at 417.
6. Miguel Gorjio-Henriques, Dirgito Comunitdrio, 3.2 ed., Coimbra (2005), at 243-

244,
7. Administrative Supreme Court, 2nd Chamber, No. 1871403, 16 Maech 2005.

8. Miguel Gorjio-Henriques, Direlto Comunitdrio, cit., at 244.
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Constitution has several provisions on the control of constitutionality of

I'may say that an express reference to such cooperation was not felt .
sary as there is no controversy relating the direct effect of Art 2;:(368—'"'
Tr.egty. Never‘the}ess, domestic judges’ scarce use of Art. 234 ané! e EC
misitterpretation, does not follow the recognition of its direct,effect V’;Ee: fS_ ..
?:?}ve been several claims to the Administrative Supreme Court (i‘ts 2nr§'
amber has competence on tax matters) — 185 on the website (www.desi X
pt_) - and to the Supreme Court of Justice (which is competent for civi‘i fnd
criminal cases) — 12 on the same website ~ which required an ECT judg-

ment under Art. 234
the EC. 34 of the EC Treaty, but only a few of them have reached _'

1t is worth Ipentioning that the second chamber of the ASC often menti
that domestic rules are being interpreted in the light of ECJ doctrine 1;'“8 '
exanglpie, several decisions of the ASC still related to the Modelo .S:GI? ;
case” make reference to the ECJ doctrine regatding Art. 234 of the Eg
Treaty. After thc:: above-mentioned ECJ decision, taxpayers subsequent]
requested the reimbursement of charges collected for drawing u caic:ts ty '
tested by, notary, regarding an increase in share capital or a chfn e i .
company’s natme or registered office (as these charges were confid m;
prohibited und?r th.e Council Directive 69/335/EEC of 17 July 1969er:s
gmended by Directive §5/303/EEC, 10 June 1985). The domestic pro’ce—
ural rules do not provide for an automatic reimbursement int these case
Howe?ver, taxpayers and courts do not agree on the right procedure {and 's.
spective deadlines) for the above-mentioned request, e

;‘hedﬁdnﬁnistrative :Supreme Court held that, as EC law does not provide a
cadline for requesting the reimbursement, the domestic law deadlines are
applicable: four years when the claim is directed to the tax administra-

10 .
tt}lron-, pIu‘s 99 days to f:laim to tax courts, when the object of the adminis-
ative claim is not achieved; or 90 days when the taxpayer opts for claim-

21-1 ﬂicg afs-iig/%% SBQP iSt:]pte;r;'ﬂ:?; iiS’g. Irt;1 thi(s: case,lthe ECY clarified that “indirect taxes
; » d by the Council Directive §5/303/E

3}19883&21??::3 ;nterpreted as meaning that charges constitute charges for glg [?lf I(?Si: I;(t:‘

o Cirectiv C(\}av ea;] they are collected for drawing up notarially attested acts reggrdin

fanaction ¢ trlzrchal;ge;hii Dérec;nve, under a system where notaries are employed i;

ot T e Guestion are paid in part {o that State for the financing of its

10. Cf. Art. 94, 1, b), Tax Procedure Code; Art. 78, 1 and 6, General Tax Law.
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ing directly to court. Other kinds of procedure (such as administrative
claim for recognition of a right) are refused by the ASC.

According to the ASC, the above-mentioned deadlines respect the guide-
lines drawn by the ECJ, namely: (1) the deadlines apply in the same way
to actions for repayment, which are based on Community law and to those
based on domestic law and (2) the conditions do not make it impossible or
extremely difficult to exercise the right to repayment. The same is true, ac-
cording to the Administrative Supreme Court, when the taxpayer directly
appeals to tax courts, instead of asking the administration, in a first step.
for reimbursement. Even if the acte clair doctrine was correctly interpreted
in the case just mentioned, it is frequently misunderstood.

The ASC often mentions the acte clair docirine by using the following cx-
pression: “the ASC should not refer to the ECJ under Art. 234 of the EC
Treaty, when the ECJ jurisprudence is stable and uniform on a certain as-
pect of EC Law” [author’s translation]. Moreover, the ASC often mentions
that “entire identity of subject is not necessary” in order to avoid referring
to the ECT.!! Instead of searching for a positive formulation (when should
the ASC refer to the ECT under Art. 234 of the EC Treaty), the Administra-
tive Supreme Court interpretation of the acte clair is mainky aimed al de-
fining its limits, and , in this way, it subverts a main objective of Ast. 234
of the EC Treaty and of the above-mentioned doctrine: the uniform inter-

pretation of EC law.

Serious problems have recently arisen i the opposite direction, regarding
interpretation of VAT rules: A few cases have peen referred to the ECJ,"
and in one of them the ECJ considered that some of the issues raised were
already clear under its doctrine (for example, the meaning of “activities or
operations exercised in the quality of public authorities”, Art. 4, No. 5
Para. 1 of the Sixth VAT Directive; and of “meaningful activities” under
Para. 3, No. 5 of the same article”); in another one the BCJ rejected the

11. Cf. among others, Administrative Supretne Court, 2nd Chamber, cases: No. 1871/
03, 16 March 2005; No. 899/02, 23 October; No. 26233/01, 12 December 2001; 40031/
03, 8 May; 1331/03, 17 March 2004. The foliowing BCJ cases are cited by the ASC:
case 68/79, 27 February 1980; case 826/79, 10 July 1980; case C-90/94, 17 July 1997,
case C-228/06, 17 November 1998; case C-343/96, 9 February 1999: case C-225/2000.

24 Septernber 2002.
12. See, ECJ cases: C-446/98, 14 December 2000; C-77/01, 29 April 2004; C-536/03,

26 May 2005.
13, (C-446/98, 14 December 2000, §§ 15 ., 25 £f.
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case as it did not contain enough elements for 2 useful answer under A .'

23414

All in all, on income tax issues, the ASC sent only one case to the ECJ un-.".
der Art, 2-34 of the EC Tfeaty: the Epson case (BCI C-375/98, § June
2009), which regarded the interpretation of Art. 5, Para. 4, of the EEC Di-
rective 90/435 (it was asked whether the Directive only covered the Pﬂrtl::'
guese corporate income tax or any other withholding tax, independently of -

1ts nature or name). This means that the Administrative Supreme Court hag’

not made a contribution in referring cases to the ECJ concerning the most

unclear question in income tax matters: the interpretation of the fundamen- -

tal fr-eefioms in the EC Treaty and their meaning and scope regarding do-
mestic income tax legislation and bilateral tax treaties,

IL. ;I‘he influence of the ECJ decisions on Portuguese tax
aw

A tl‘hc? eighties and nineties — a general attitude of
indifference

I.n 1997, I wrote that “the impact of the Community law non-discrimina-
tion principle on Portuguese tax law was practically non-existent. In fact, if
I searched for recent changes that had been made to domestic tax la“; I
unld_ not find any connection with the referred principle, but mainly Wi’th
objef:uves of budgetary policy, like taxing imported investment as much as
possible and tax avoidance clauses. Alterations related to EC law had onl

been a result of harmonising directives”, ' ’

At the t.ime, I was ab.Ir::. to find several provisions that were or might be in-
compatible with decisions of the ECJ or the EC Treaty. They regarded
some of the aspects mentioned in the following paragraphs.'®

One qf them concerned economic double taxation. Taxation of permanent
establishments of companies resident in another Member State did not re-

4. C-536/ ; i
; 03, 26 May 2005, §§ 15 £f.; the same had happened in C-154/01, JO C289,

15. Ana Paula Pourado, ¢ it .
, “Impact of non-dis i :
come tax Jaw", EC Tax Review 1 (1997), at 10. crimination principle on Portuguese m_'

16. They are in “ iscriminati
o _yI y a summary of what I wrote in “Impact of non-discrimination principle,..”,
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spect the Avoir Fiscal decision'” — i.e. the branches and agencies situated
in Portugal of companies whose registered office was in another Member
State were not granted the benefits of shareholders’ tax credits in respect of
dividends paid to such branches or agencies by Portuguese companies. In
contrast, resident companies in their quality of shareholders were granted
tax credits for dividends paid by Portuguese companies.. I may add that
corporate income tax code remained fully incompatible with the subse-
quent Saint-Gobain decision'® until the Parent-subsidiary Directive was
amended and transposed to the domestic legisiati(m.19 Two other issues
can be raised. The obvious one is whether the Saint-Gobain judgment does
not go further than the new version of the Parent-Subsidiary Directive,
when EC nationals are subject to economic double taxation of dividends.
The difficult one is whether triangular situations involving a company resi-
dent in a third state R, with a portfolio investment in a company of a Mem-
ber State § effectively connected to a PE situated in another Member State
PE is covered by the Saint-Gobain case and ultimately by Art. 56 of the
EC Treaty.”®

The regime of group taxation also leads me to doubt, as it was designed for
associated companies with their office or effective management in the Por-
tuguese territory. The later IC1 decision®! and the recent Marks & Spencer
decision® seem to confirm those worries.

Another group of provisions that caught my attention at the time were the
CFC clanses. Like that in most of the other OECD states, the Portuguese
tax legislation contains CFC clauses, which provide for an exception to the
rule that a Portuguese resident company is not taxed on the profits made
by a subsidiary established abroad as they arise. The legislation was de-
signed to apply when the non-resident subsidiary is subject to a “clearly
more favourable tax regime”, as defined in the same tax code, when the
shareholder has a relevant participation, also defined in the code, and when
a number of other conditions are met.

Moreover, in the case of payments to resident entities in countries with a
“privileged tax regime”, deductions are allowed if the taxpayer proves that

17. ECJ case 270/83, 28 January 1986.

1%, ECT case C-307/97, 29 April 1999.

19. Law No. 55-B/2004, 30 December 2004.

20. See, giving this triengular example, Pasquale Pistone, “The Impact of Buropean
Law on the relations with Third Countries in the field of direct taxation”, Intertax 5
(2006), at 235.

21. ECT case C-264/96, 16 July 1998,

22, BCJ case C-446/03, 13 December 2003.
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those payments corresponded to “genuine operations carried out” and that
t}.ley did not have an “abnormal character” or “the armount was not ex at
SI_VB’?. Such a regime was introduced in the beginning of the nineties Cf o
suil.m for.ce, and taking into account the Cadbury Schweppes deciqi::: g
the issue is whether the criteria are proportionate to the anti-abuse ;aj . .-
the CFC cla}use (i.e. if it only applies to “wholly artiticial arrangermsnt:l 'Of
tendf:d'to cacumvent national law™), and therefore adequate to justif o

restriction of a fandamental freedom, TSty the

Restrictions to the transfer of income obtained within the Portuguese teﬁﬁ
tory by non-residents were (and stl] are) also part of the corporate incom_' :
tax. code: non-resident entities, including permanent establishments of no o
resident companies, subject to corporate income tax could not transfer 12-
come unless payment of tax due is proved or its future payment assured
The compatibility of this regime with the free movement of capital seems‘
to have been answered by the Bordessa®® and the Sanz de Lera decisions,® -
as these concerned national conditions for the export of money fror;;é :
Member State and the ECJ considered that a claim on declaration was not
incompatible with EC law. In any case, the issue falls under the free move- - -
ment of capital as this covers all types of cross-border transfers of assets —
it 1s clear from the examples given in Directive 88/361/EEC that move-.
ment of capital is to be interpreted in a very broad sense, covering portfolio
investments across states and different types of direct investment and eg~
tablishment, including transfers related to insurance contracts, establish-
ment of branches and subsidiaries.*$ , '

An issue that so far has not been considered by the ECJ as falling under its
concept of discrimination of non-residents and/or restriction of fundamen-
tal freedoms is the definition of the rales on the allocation of rights. But
aI‘t_hough it is settled case law that in the absence of EC—harmonize.d Te-
gimes those rules are under the competence of the Member States, it is also
settk?d that such competence must be exercised in compliance V\:ith Com-
munity law, ie. also in compliance with the provisions on free move-

23, BCJcase C-196/04, 12 September 2005,

24, Joined cases C-358/93 and C-416/93, 1995 ECR [-361.

%g ﬁz;:_d ca‘isses C:‘l 63/94, C-165/94 and C-250/94, 1995, ECR 1.4821.
el o ulex jt?ahlf Frec Movement of Capital between Member States and third coun-
staaten und dag ig:;ﬁnttgigglt),sitﬂ(tﬁiz?;egg’l’fg;gg Schb;zn};‘Der Ka]pitalverkehr el
oo od das intom > Steu » Borperschafistener, Internationales Steyer-
Gocke, Gosch, Lang (Finchen, 3005 330 g+ 24 0% Gebursia, Hosg
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ment.?” Besides, the second sentence of Para. 30 of the Gilly case reads
that “fijt flows, in the absence of any unifying or harmonising measures

adopted in the Community context uader, in particular, the second indent
of Article 220 of the Treaty, from the contracting parties’ competence (o
define the criteria for allocating their powers of taxation as between them-
selves, with a view of eliminating double taxation™.

My question is whether a too broad a definition of source (taxation of non-
resident companies with no permanent establishment in Portugal) in do-
mestic law, which obviously has no aim of eliminating double taxation, is
not contrary to the fundamental freedoms. The same doubts occur to me,
regarding too broad a concept of residence (persons belonging to the
household were always treated as residents if any one of the persons re-
sided in Portugal, and this restricted the free movement of persons). An an-
swer to these questions would require a development of the meaning and
scope of the fundamental freedoms, in a direction that has not yet been fol-
lowed by the ECI, and that is not under the object of this chapter.

Three other regimes that seemed to me incompatible with the BC law may
still be mentioned: one regards the deduction of pension or insurance con-
tributions, which has been changed following the Commission’s action.
Deductions were subject to the condition that the beneficiary entities were
resident or had a permanent establishment in Portugal. The Bachmann
case”® had already been decided, but Jessica Safir,” Danner*® and Skan-
dia®! came later on. The second one concerns deductions from globat in-
come and non-residents in a situation similar to that of residents. Non-resi-
dents have so far not been treated as residents in sitvations similar to the
Schumacker and Wielockx decisions, and independently of the nature of
deductions ~ taxpayer-related deductions or income-related deductions
(which may constitute tax benefits). The third one has to do with withhold-
ing taxes. Non-residents were not allowed to be taxed on their net income,
as they are subject to a final withholding tax (at flat rates) generally applic-

27, Gilly, C-336/96, 12 May 1998, § 30; Schumacker, C-279/93, 14 Febrary 1995;
Wielockx, C-80/94, 11 August 1995; Royal Bank of Scotland, C-311/97, 29 April 1999;
Verkooljen, C-35/98, 6 June 2000; Weidert/Paulus, C-242/03, 15 July 2004; Manninen,
C-319/02, 7 September 2004; Laboratoires Fournier, C-39/04, 10 March 2005; Bou«-
nich, C-265/04, 19 January 2006,

28, C-204/90. 28 January 1992.

29. C-118/96, 28 April 1998.

30. C-136/00, 3 October 2002.

31, C-422/01, 26 June 2003,
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able on gross income, which may be contrary to the holding in the Gernrse
32
case.

Despite this long list of provisions, the compatibility of which with EC law
seemed doubtful to me (even if some of them might be justified), both
legislator and taxpayers seemed to be indifferent to the ECT judgments or
non-discrimination and free movement and their influence on the domestic
tax regime. It is also true that, in most of the cases, there was still no ECJ -
case law on the subject and the Commission was neither writing Commu:
nications nor sending formal requests (reasoned opinions) for the amend,
ing of legislation. o

B. The new century — a diligent domestic legislator

Since the beginning of this century, tax authorities and lawmakers (govern-
ment and parliament) have been regularly amending domestic tax law in -
order to keep it compatible with the ECJ jurisprudence. The tax authorities

are normally involved in the law-making process, as they suggest amend- _:
ments to tax legislation and the government has competence to present pro- :
posals of decree-laws and ask for authorization for enacting decree-laws in
tax matters (Art. 197, Para. 1d), Art. 165, Paras. 1i) and 2 of the Constitu-
tion). The government has also exclusive competence to propose the State °
Budget (Art. 161g) of the Constitution), which, contrary to what happens -
in other Member States (e.g. Germany, Italy, Spain) may contain tax provi- .
sions (Art. 165, Para. 5 of the Constitution) and is in fact annually used to e
amend tax codes. I may say that tax authorities, government and parlia-
ment are at the moment more sensitive to the effects of the ECJ decisions '~
and indirectly to the meaning and scope of the acte clair doctrine — than -
tax courts, probably because the European Commission has been very ac- .-
tive in sending communications and reasoned opinions. In spite of paying =
attention to the ECJ case law, the Portuguese legislator may not yet be con-
sidered a perfect model, as the Commission/Portugal case™ on the exemp-

tion of capital gains accruing from home sales, exemplifies. k

If Tlook at the tax codes’ amendments targeted at adapting domestic law fo
ECT decisions, I may again list 2 number of them, along with some others

32, C-234/01, 12 June 2003,
33, C-345/05 of 26 QOctober 2006.

350

H. The influence of the ECJ decisions on Portuguese tax law

that raise doubts of compatibility with ECJ decisions.” Among other pos-

sibilities, I have chosen the examples mentioned below to comment on in

brief.

C. The Denkavit decision and the various relevant conditions
for qualifying as a subsidiary or as parent company

Let me begin with one example illustrating the efforts to comply with ECI
case law. In order to comply with the Denkavir decision, the Portoguese
{aw was (recently) amended. Tax on dividends paid by subsidiaries resi-
dent in Portugal is withheld if the relevant participation (15% in the budget
law for 2007 and 20% since 2003, as the Parent-Subsidiary Directive re-
quires) of a parent company or a permanent establishment in a Member
State (MS 2) is not kept for a period of two consecutive years before distri-
bution of profits; but if the two-year period is achieved after the payment
of the profits, the tax withheld may be reimbursed within two years, since
the relevant conditions are met and proved (Art. 89 of the Corporate In-
come Tax Code (CITC) vs. Art. 1 Paras. 3 ff. CITC). On the other hand,
when the parent company is resident in Portugal, and qualifies under the
Parent-Subsidiary Directive (I wonder, however, whether the doctrine of
the Saint-Gobain decision is completely achieved), a credit will be given
to eliminate economic double taxation if the participation is held for a peri-
od of one year and the participation reaches 10%.

P MS2
20%, 2

5 YEARS P

p MS2
10%, 1

P YEAR 5

34, See many of the below mentioned regimes, reported by Ricardo Borges/Pedro
Sousa, “Portugal, Legislation”, EC Tax Review 2 (2006), at 125 ff.
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The difference in the minimum period of participation means that if MS
demands a two-year period, it will withhold tax on dividends distributed
before the two years have been reached, and Portugal will give a creditg

dfzr the directive, which is no different from giving a credit to payment- of
dividends under a double tax convention {DTC). -Of

The 10% participation requirement also leads to equivalent results as tlis
o-nes.that would have been achieved under a DTC, if MS 2 requires a parﬁ?
cipation of 20%. But in case MS 2 requires a participation of 10% and“;
minimum of one year for a subsidiary qualifying for the Directive, Porty.
guese parent companies have benefited from 2 more favourable regime

than Portuguese subsidiaries of s i
parent companies (and PE
Member State, ? ( Vot anOth_#;

This fegime is not discriminatory, as resident subsidiaries of resident paf—::
ent companies are treated equally, but it iflustrates that in the absence of a
(more.a) complete tax harmonization, the domestic legislator has a laree:
margin of discretion to provoke non-neutral consequences. =

In relation to resident companies, whose participation is held for less thén‘
ong yeat or which does not reach 10%, only 50% of paid dividends are in«:
clude'd in the taxable base and are taxed, provided that the compaty paying:
the dividends is resident in the Portuguese territory, is subject to corporate
tax and not exernpt. From this resulted a discriminatory tax treatment of |
EC»base.d companies non-resident in Portugal, paying dividends to a com- :
pany resident in Portugal, but this provision has been amended in the bud-

glet' law for 2007 and will include the entities covered by the Parent-Sub-
sidiary Directive,

D. Taxation of pension funds

In 2001 the Commission identified the elimination of tax obstacles to the
cross-border provision of occupational pensions as a priority and presented
a legal analysis of the problem regarding non-personal income tax deduc-
tion ff)r pension contributions paid by workers resident in a Member State
to their (foreign) original scheme (as they were resident in another Member

State and nati icati i i
20001 nationals of a Member State) (Communication of 19 April

35. Ewropean Commission, 1P/03/1756, Brussels, 17 December 2003, at 1,
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Until 2005 pension contributions paid to foreign funds were not deductible
while contributions to domestic funds were. Domestic law accepted the de-
duction of contributions to pension funds, as long as they had been consti-
tuted and governed by domestic funds, according to the relevant doruestic
legislation.36 Entities subject to corporate income tax could deduct ay
costs, up to a certain limit (15% or 25%), amounts paid to pension fands or
the equivalent, as long as, among other conditions, the contracts had been
concluded with companies resident or with a permanent establishment in
Portugal and the pension funds had been constituted according to the Por-
tuguese legislation.”’

This preferential treatment for domestic pension funds was incompatible
with the free movement of workers, services and capital in the EC Treaty.
as resulted from Wielockx, Jessica Safir, Danner and Skandia.>® On the
one hand, these cases seemed to indicate (and this was the interpretation of
the Comtnission) that different rules regarding domestic and foreign funds
were no longer defensible according to a coherence argument as argued in
the Bachmann case. Besides, the efficacy of the pension fund Directive
2003/11, providing for centralization of occupational pensions arrange-
ments into one scheme for all employees within the European Union, was
restricted by the tax regime, as the Commission argued in the above-men-
tioned Communication,

Although, according to Portugal, the domestic regime just described cre-
ated a link between tax deductibility of contributions and taxation of pen-
sions in the case of Portuguese pension funds, and between the non-tax de-
ductibility of contributions and the non-taxation of pensions in the case of
foreign pension funds similar to the one argued in the Bachmann case,
such a link did not seem to exist in the Portuguese legislation.

In fact, the Belgium legistation did not tax pension income, rents, or any
capital upon sale, refund or redemption amount, paid within contracts pre-
viously subscribed (in foreign funds) (Paras. 10, 21 -and 22 of the ECJ deci-
sion, 28 January 1992, C-204/90), — ie. the amounts were exempt from
Belgium tax whenever there was no deduction in Belgium. The Portuguese
income tax code, in contrast, taxed that income independently of the resi-
dence of the funds (Art. 2, Para. 3b)3) Personal Income Tax Code (PITC))

36, Ar. 25,3 PITC (2001).
37. At 40, 49) CITC (2001).
38, C-422/02, 26 Junc 2003,
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~ although, in practice, it may be difficult to tax income paid by foreign
funds, even taking into account the exchange of inforrmation mechanismy.’ "

As a result of the reasoned opinion sent by the Commission asking for:.a
non-discriminatory tax treatment of pension funds contributions, the re.

gime was amended from I January 2003; these and other complementary
regimes of social secutity are no longer deductible as personal expenses',if_'
b‘ut a certain amount (either 25% or 30%, depending on the type of the -
risks covered) is deductible after the tax rate has been applied to the net jg:
come, and independently of the residence of the companies with whom the '-

contracts have been concluded (Art. 86 PITC).

Tl}e CITC (Art. 40 Para. 4f)) has also been amended in order to compl;} E
with EC law: Entities subject to corporate income tax may now deduct ag.
costs, until a certain limit (15% or 25%), amounts paid as pension funds or .

equivalent, as long as, among other conditions, the contracts have been

concluded with companies resident or with a permanent establishment in
Portugal, or with entities that are authorized to operate within the Portu-
guese territory through free movement of services, and the pension funds
have been constituted according to the Portuguese legisiation or are man- =
aged by institutions of profession pension plans to which Directive 2003/

41/EC is applicable.

If with regard to taxation of pension funds, the Commission exercised
some pressure on the Portuguese government, other amendments in tax

codes have been introduced spontaneously, in order to comply with the
ECJ jurisprudence.
E. Double economic taxation of dividends paid to individuals

Since 29()2 dividends paid by resident companies to resident individuals
are subject to global and progressive taxation in 50% of their amount. Fol-

lowing the Verkooijen and the Manninen decisions, since 2005 the above: - |

mentioned regime is extended to dividends paid by companies resident in
other EU Member States, meeting the conditions of Art. 2 of the Parent-
Subsidiary Directive (Ast. 40-A PITC). Since 1 January 2006, if there is a
paying agent operating in the Portuguese territory, resident individuals
may opt to be taxed at a final withholding rate of 20%, which is also ap-
plicable to non-residents (Arts. 101, Para. 2b) and 71 Para. 1 and 72 Para.
5 PITC).
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E. Thin capitalization

Also in order to comply with the Lankhorst-Hohorst decision {Case C-
324/00), thin capitalization rules have not been applicable to EU resident
entities (besides not being applicable to Portuguese resident entities) since
2006 (Art. 61 CITC).

G. Exit taxes

In the case of termination of activity due to the transfer abroad of the head of-
fice and place of effective management, the taxable profit for the fiscal year
includes the difference between the market value and the accounting value of
the assets of the company at the time of the termination of activity. >

In order to {iry to) comply with the requirements of ECJ decision Lasieyrie
du Saillant (Case C-9/02), the legislator does not automatically tax capital
gains when the residence is transferred abroad, but only when the activity
in Portugal comes to an end. In fact, situations where the assets remain ef-
fectively attached to a permanent establishment Jocated in the Portuguese
territory and as long as the assets contribute to the PE’s taxable profit, are
safeguarded. This means that the taxpayer may prove that the transfer of
residence does not correspond to the end of the activity ~ to the transfer of
assets —in line with the new version of the Merger Directive. If the transfer
of assets occurs, the taxing rights belong to Portugal, as the state of resi-
dence, and therefore the regime does not seein incompatible with EC law.
It is, however, more difficult to justify taxation of shareholders of compa-
nies that transfer their residence abroad (taxation on the difference between
the net assets and the acquisition cost of the participation in the cor-
pany),40 even if the aim is to assure the nevtrality of the tax regime.

H. Withholding taxes

The Commission notified Portugal on the tax discrimination against mort-
gage interest paid to foreign financial institutions. The question is whether
the 20% withholding tax on mortgage interest paid to non-resident entities
(Art. 80, Para. 2c) CITC) on gross income — whereas the rortgage interest

39, Arts. 76-A, 76-B CITC, in force since 1 January 2006.
40.  Aat. 76-C CITC.
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paid to resident entities is not subject to a withholding tax, but only to taxﬁ

tion of its net profits — is discriminatory and restricts the free movement of ©

services. The case seems quite sinilar to the one in Gerritse, and will pr'ob'
ably be decided in the same direction, if it is referred to the ECI. Neverthe

less, some thoughts could be dedicated to the following aspects: on the one
hand, taxation by the source state is not in itself discriminatory (Futura

Particxpatim?s);‘“ on the other hand, taxation by the source state is direct}y
connected with the taxing rights roles of a Member State (Gilly) and a non

resident entity is not in a comparable situation to a resident (Asscher™ and -
Royal Bank of Scotland); besides, the relevant rules in this case are not the "
domestic rules, but the rules in the DTCs concluded between Portugal and :

the other Member States (again they are rules on allocation of taxing

ri-ghts.). Moreover, consideration of the global income and of the personal -
sztuan(‘)él should be under the competence of the state of residence (De’
Groot,” Schumacker, indirectly ICI* and the Opinion of the Advocate

General in ACT Class IV points 62 f£.).%

I11. Conclusions

If I try to reach some conclusions on the effect of the ECJ rulings on the Péf—- :

tuguese income tax law, I have 1o recognize that there is good awareness of

ECT case law in the Portuguese tax administration and entities with legisla: -

tive competence. In fact, comparing the income tax law provisions in the:

eighties and the nineties with the amendments introduced since the beginning -
of this century, I easily find a diligent domestic legislator eliminating tax pro-
visions incompatible with the EC law, i.e. with the EC decisions. This is con- :
nected with the fact that the principles of primacy and direct effect of BC law

are recognized by the Portuguese constitution and not controversial.

However, there is an evident lack of cooperation between the national tax. '

courts and the ECJ. The courts seem to be indifferent to the meaning and

scope of the acte clair doctrine, and this is illustrated by the fact that, so
far, only one case regarding income tax issues was referred by the Admin-." .

istrative Supreme Court to the ECJ under Art. 234 of the EC Treaty.

41, C-250/95, §§ 20-22.

42, ECT, C-167/94, 27 June 1996,

43, ECT, C-385/00, § 98, 12 December 2002,

44, ECT, C-264/96, 16 July 1998. )

45. C-374/0¢{, 23 February 2006. See also, on the principle of cohesion, Frans Vanis- i
tendael, Cohesion: the phoenix rises from his ashes, EC Tax Review 4 (2003), at 212 ff.-
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Dr Georgios Matsos, LEM

I. EC law and Greek law

A. Introduction

Since the adoption of the Constitution of 1975 Greece recognizes the su-
premacy of international law over all ordinary Greek laws. International
law does not prevail, in the case of conflict, except over the Greek Consti-
tution (Syntagma) Greek law already knew, thus, a lex superior range ol
international law before its accession to the European Communities in
1981. Consequently, Greece entered the European Community fully aware
of the fact that it was conceding an important part of its legislative sover-
eignty 1o a transnational body.

Tt is, however, not clear yet whether Greece is ready to accept supremacy
of the Buropean law over the Greek Constitution. The arguments on the is-
sue are, more ot less, similar to the ones developed in Member States with
strong constitutional traditions like Germany and France.

The basic legal text regulating the relationship of Greek law towards bath
international law and Buropean Community law is Art. 28 of the Greck
Constitution. Art. 28(2) provides the following:

In order to serve important national interest and to promote cooperation with
other states, state powers provided in the Constitution can be recognized.
through International Convention or Agreement, to organs of International Or-
ganizations. The Jaw, which ratifies this Convention or Agreement must be ap-
proved by a vote of three fifths of all incumbent Members of Parliament
(author’s translation).

Further, Art. 28(3) provides in addition to Sec, 2:

Greece can freely proceed to limitations of its national sovereignty through
law voted by an absolute majority of ail incumbent Members of Parliament.
provided that this is vequired by an important pational interest, it does not al-
fect human rights and the foundations of the democratic regime and it takes
place based on the principles of equality and under the condition of mutuality
{author’s translation).

357



